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How to Use this Manual 
 
 This Manual is a starting point for hospital administrators and staff when 
confronted with questions that may arise in a variety of contexts in the hospital settings—
particularly the “2:00 A.M. phone call” kind of questions. This Manual contains 16 
chapters, covering subject areas from patient privacy and informed consent, to emergency 
care and treatment of substance abuse. One chapter deals with handling blood, another 
deals with mandatory incident reporting, and yet another deals with the laws governing 
reproductive health care. The best way to make use of this manual is to first familiarize 
oneself with the table of contents, and anticipate the topics that may arise in the particular 
facility or area of responsibility. Then, when an unanticipated event or question arises, 
this Manual can then be the first step in determining the basic legal framework that 
applies to the situation. The reader can begin to think about what the law requires, what 
it prohibits, and how to frame the issue in seeking further guidance from hospital 
administration, legal counsel, or even the government. Again, this Manual is a starting 
point. Readers should always follow up by consulting their facility’s compliance officer or 
counsel.      

 
What is Not Included in this Manual 
 
This manual is an overview of important laws applicable to hospitals in New 

Mexico, primarily based on State statutes.   This Manual is not intended as a 
comprehensive guide to regulatory requirements, or to all laws that may apply in a given 
context.  Similarly, although this Manual is edited to be consistent with developments in 
the case law, it does not provide a comprehensive analysis or summary of judicial 
opinions.  This manual is designed to provide useful highlights of select laws; it does not 
cover longer-term or ongoing issues such as billing and reimbursement, fraud and abuse, 
licensing and credentialing, or general compliance.  
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CHAPTER 1: POTENTIAL BASES OF HOSPITAL LIABILITY 

Purpose of this Chapter 
 
This Chapter addresses areas of hospital operations that may result in liability if not 
conducted appropriately. 
 
Areas of Potential Liability 

 
Hospital liability can arise under principles of negligence law, contract law, express 

or implied warranty, and even strict liability. A hospital is potentially liable based upon its 
full range of activities, from the care and maintenance of the hospital facility itself to the 
supervision of all aspects of patient treatment. Medical malpractice claims are the most 
common risk of liability. In New Mexico, the standard of care that a hospital is required to 
use in providing medical care for patients is determined by the degree of knowledge and skill 
that is expected of a reasonably well-operated hospital under similar circumstances, giving 
due consideration to the community in which the hospital is located.i Expert testimony is 
required to prove whether a hospital complied with this standard of care, unless the 
hospital’s conduct can be evaluated by a jury without the assistance of expert testimony.  

A. Defective Equipment 

A hospital is required to exercise reasonable care in furnishing equipment and 
facilities.  Equipment and facilities should adequately provide safe and appropriate 
treatment for the conditions a hospital offers to treat. Hospital employees should be 
required to report defective equipment promptly, according to the hospital’s policies. 
Failing to have policies and procedures for reporting, inspection, repair and maintenance of 
defective equipment, or failure to report, repair or replace such defective equipment 
according to such policies, may prove detrimental to a hospital in defending a lawsuit, 
including a malpractice claim. 

 B. Negligent Supervision of Treatment Providers 

Hospitals long have been held liable for negligent acts of their employees if an 
employee’s conduct is within the scope of employment. In some cases, hospitals have also 
been found liable for the intentional torts of their employees if the purpose of the 
employee's conduct was to further the employer's business.  In essence, a negligent 
supervision claim alleges that the hospital failed to monitor the performance of its 
employees, or others who provide health care to patients in the hospital, or failed to take 
action when it knew a provider was providing substandard care. An allegation of negligent 
supervision is often included in a malpractice lawsuit, sometimes in an effort to impose 
direct liability on a hospital for the actions of an individual providing services in the hospital. 

 C. Negligent Hiring, Granting of Privileges and Retention 

Patients often seek to hold hospitals to ever higher standards in investigating the 
background and credentials of potential and retained physician employees and independent 
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contractors. The Health Care Quality Improvement Actii imposes an affirmative obligation 
on hospitals to inquire as to a physician’s qualifications at the initial application of a 
physician and to request updated information every two years thereafter. A key component 
of the inquiry is to request information regarding the physician from the National 
Practitioner Databank (NPDB). A hospital that fails to fulfill its duty to privilege and retain 
only qualified physicians and other independent licensed practitioners to provide health 
care to its patients may be subject to a lawsuit for negligence.       

In addition to requiring hospitals to properly screen potential staff and investigate 
already employed staff, the Act also requires hospitals to report to the NPDB: 

1. Payments made on behalf of a physician or dentist in settlement or 
judgment of a medical negligence claim; 

2. Professional review actions by the hospital’s medical staff organization that 
adversely affect the clinical privileges of a physician for longer than 30 days; 
and  

3. The name of a physician or practitioner involved in a medical negligence 
claim, and a description of the acts, omission or reason for sanction, amount 
of judgment, or settlement. 

The "Data Bank Hotline" is available to answer questions concerning the National 
Practitioner Data Bank. The toll free number is 1-800-767-6732.  

In New Mexico, hospitals are also required to report certain actions to the New 
Mexico Board of Medical Examiners (“Medical Board”). Such reports may be required even 
if the action does not require a report to the NPDS. For example, terminating a physician’s 
employment may require reporting to the Medical Board, but would not require a report to 
the NPDB. The Medical Board’s reporting requirements may be found here. 

 D. Inadequate Procedures 

A hospital may be held liable for its failure to establish adequate procedures to protect 
the welfare of its patients. In this case, the focus is not on the negligence of an individual, 
but rather on an avoidable failure in the "system."  

 E. Negligent Infliction of Emotional Distress 

If a hospital is found to have provided negligent care, the hospital may also be liable 
for negligent infliction of emotional distress or psychological injury to either the patient or 
a bystander who observed the negligence and suffered emotional injury as a result.iii  

 F.        Restraints and Seclusion 

Hospitals providing services to Medicare and Medicaid beneficiaries must comply 
with the Medicare Conditions of Participation for Patient Rightsiv when surveillance of a 
patient warrants application of restraints and seclusion. Restraints can be physical and/or 

http://www.nmmb.state.nm.us/
http://www.nmmb.state.nm.us/
https://www.nmmb.state.nm.us/docs/rules/NMAC16.10.10_ReportOfSettlementAsOf_9-17-18.pdf
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chemical. See www.cms.gov  for Conditions of Participation, Patient Rights, Seclusion and 
Restraint Requirements. 

 G. Violations of Constitutional Rights 

1. Public Hospitals 

Public hospitals, such as state, county, city, or special hospital district hospitals, are 
subject to constitutional restrictions upon their actions. Because of this, public hospitals are 
required to provide due process in a number of circumstances, including fair hearings in 
personnel and medical staff disciplinary actions. Public hospitals may also be liable for 
infringement of individual rights with regard to criminal matters if the hospital's consent 
forms are inadequate to establish a patients' informed consent.v  

2. Private Hospitals 

The actions of private hospitals are not controlled by our constitutions in the same 
way that public hospitals are. Generally, decisions made by boards of private hospitals are 
not subject to judicial review. However, the New Mexico Court of Appeals ruled that judicial 
review is appropriate in some circumstances, stating as follow: 

New Mexico is in a unique situation where, in many instances, only one 
hospital serves an isolated area. Because hospital care is often a necessity and 
because there is no economic mechanism which encourages hospitals to make 
consumer sensitive choices, some public oversight must be exercised over 
private hospitals.vi 

Because the decisions of private hospital boards may be subject to judicial review, 
hospital policies that affect patient rights or staff privileges should be: 

(1) made for the protection of patients; and  

(2) afford, when appropriate, the due process requirements of notice and fair 
hearing.  

Because of continuing changes and the complex nature of this area of law, a hospital 
should consult with its legal counsel to confirm that its policies and procedures comply with 
current law, particularly in the areas of patient rights, personnel policies and staff privileges.  

 H. Liability to Third Parties (Non-Patients) 

A hospital can be held liable to third parties for injuries incurred as a result of the 
wrongful or even negligent discharge of a patient. Hospital liability for wrongful or negligent 
discharge arises under the breach of two sources of duty owed by the medical profession to 
third parties. 

The first duty arises when a physician exerts control over a patient or is aware of a 
patient’s threats against specifically identifiable third parties. In these situations, a special 
relationship exists between the physician and the patient, which in turn creates a special 

http://www.cms.gov/
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duty to control the patient's actions. This doctrine, holding institutions and physicians 
potentially liable for patients with known "dangerous propensities," has been recognized in 
New Mexico.vii  

A second source of liability derives from the duty owed by physicians to third persons 
who foreseeably may be harmed by the physicians' negligence in treatment of the patient.viii 
This applies primarily to situations where a patient leaves a medical facility under the 
influence or otherwise impaired and injures someone else while driving. Hospitals should 
take care to make sure patients being discharged are either able to drive safely or have a ride. 

Special Limitations on Liability for Medical Malpractice in New Mexico 
Applicable to Some Providers 

In 1976, the New Mexico Legislature passed two laws that could limit the extent of 
hospital malpractice liability. Hospitals not covered by either have no limits on liability for 
malpractice. 

 
A. The Medical Malpractice Act 

The Act’s stated purpose is to promote health and welfare by making professional 
liability insurance available for health care providers in New Mexico.ix The Act establishes a 
patient’s compensation fund, which may be used to assist in payment of medical malpractice 
judgments or settlements and for future medical care if a plaintiff is victorious in a medical 
malpractice action.x For many years after the Act became law, only physicians chose to 
participate. Since 2009, several hospitals have become qualified health care providers under 
the Act.  

The Act provides benefits for patients and providers. Patients benefit from the 
assurance that there will funds available to pay for injuries they suffer as a result of 
malpractice, including all past and future medical expenses. They also receive help locating 
an expert witness to testify on their behalf if they prevail at the mandatory medical legal 
panel hearing. 

Providers benefit from limits on the amount of insurance they are required to have 
to cover malpractice claims, from the medical legal panel hearing that must occur before a 
lawsuit is filed and provides and independent review of whether malpractice occurred, and 
from a three-year statute of repose that bars any claims after three years from the date of the 
alleged malpractice, except in limited circumstances.  

Providers must comply with certain requirements in order to be covered by the Act, 
including providing proof of insurance of a type and with limits required by the Act and 
paying to the Patient Compensation Fund an amount established by the Office of the 
Superintendent of Insurance. 

 

As of February 1, 2020, there are two lawsuits moving through the New Mexico 
appellate courts that could significantly change the Act. There are also efforts underway by 
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the Office of the Superintendent of Insurance to conduct a study of various aspects of the 
Act that affect the Patient Compensation Fund that could result in changes to the Act. Thus, 
any questions regarding the Act should be directed to the hospital’s attorney to make sure 
that any recent changes are addressed. 

The Act, in its current form, can be found here.   

B. The Tort Claims Act 

The purpose of the Tort Claims Act is to define the limits of governmental liability 
with respect to actions taken by New Mexico government officials and employees.xi It applies 
to claims against hospitals that qualify as government entities under the Act and allows 
medical negligence claims against hospitals that are government entities and individual 
providers who are government employees. xii 

             Written notice must be given to the government entity from which damages are 
sought within 90 days of the time a patient discovers that the patient was injured or, if the 
patient dies, within six months of the alleged conduct that caused the death.xiii The Act limits 
the amount of money that a patient can receive for damages caused by malpractice to the 
following:  

a. $200,000 per claimant for all claims for property damage or destruction 
arising out of a single occurrence; 

b. $300,000 per claimant for all past and future medical expenses arising out 
of a single occurrence; and  

c. $400,000 for all claims other than property damage or medical 
expenses arising out of a single occurrence. 

              There is also a $750,000 limit for all claims, other than medical expenses, arising 
out of a single occurrence.xiv No punitive damages may be awarded.xv 

a. Any release or settlement obtained in a manner contrary to New Mexico 
law may be disavowed by the patient within 15 days after his or her 
discharge from the hospital, and cannot be used as evidence in any court 
action relating to the injury. NMSA § 41-1-1(B) (1971).   

b. In order to ensure the validity of any release, settlement or statement, 
the health care provider’s attorney should be involved in any attempt to 
secure a release, settlement or statement. 

 

i Reynolds v. Swigert, 1984-NMCA-086, 102 N.M. 504, 697 P.2d 504; see also UJI-Civ 13-1119A NMRA. 
ii 42 U.S.C. § 11135 (1986). 
iii See Madrid v. Lincoln County Medical Center, 122 N.M. 269, 923 P.2d 1154 (19965); see also Whalley v. 
Sakura, 804 F.2d 580 (10th Cir. 1986). 

                                                 

https://law.justia.com/codes/new-mexico/2006/nmrc/jd_ch41art5-ee0d.html
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iv 42 C.F.R. § 482.13. 
v For example, in Ferguson v. City of Charleston, S.C., 308 F.3d 380 (4th Cir. 2002), a public hospital 
cooperated with local law enforcement in reporting pregnant women who tested positive for illegal drugs. The 
women reported by the public hospital were criminally prosecuted. The public hospital was liable for infringing 
on the women’s right to be free of unwarranted searches and seizures. 
vi Kelly v. St. Vincent Hospital, 102 N.M. 201, 692 P.2d 1350 (Ct. App. 1984), 
vii See Kelly v. Board of Trustees, 87 N.M. 112, 529 P.2d 1233 (Ct. App. 1974), cert. denied; but see Weitz v. 
Lovelace Health Systems 214 F.3d. 1175 (10th Cir. 2000). 
viii Wilschinsky v. Medina, 108 N.M. 511, 775 P.2d 713 (1989). 
ix NMSA 1978, § 41-5-2 (1976). 
x See NMSA 1978, §§ 41-5-25, -6, -7. 
xi NMSA 1978, § 41-4-2 (1976). 
xii NMSA 1978, § 41-4-9 (1977). 
xiii NMSA 1978, § 41-4-16(A) (1977). 
xiv NMSA 1978, § 41-4-19 (2008). 
xv NMSA 1978, § 41-4-19(D) (2007). 
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CHAPTER 2: HEALTH CARE DECISIONS AND INFORMED CONSENT 

Purpose of this Chapter 
 

This Chapter addresses health care decisions and requirements of informed 
consent. 
 

Health care decision-making involves many issues, including legal and actual 
competence, decisional capacity, the informed consent process, and determining the 
appropriate decision-maker. Generally, as to competency, adults are presumed to be 
competent for all legal purposes. In New Mexico, absent an emergency, competent adults 
and most emancipated minors have the right to make their own health care decisions, 
irrespective of whether those decisions are consistent with their health care provider’s 
recommendations. Adults who lack competence and unemancipated minors have the 
right to have health care decisions made by an appropriate decision-maker.i  
 
The Purpose, Methods, and Quality of Informed Consent 

Providing treatment or surgery to a patient without informed consent is “battery” 
– an unconsented-to-touching – that deprives the patient of the right to make his or her 
health care decisions. Liability may be imposed for medical negligence based on battery 
if, in a non-emergency situation, neither the patient nor his/her authorized decision-
maker gave informed consent or consent was given for a procedure substantially different 
from that performed. Alternatively, properly obtained informed consent to treatment or 
surgery is a complete defense to a claim of battery based on the procedure for which 
consent was given. Thus, to avoid liability for battery, a hospital should always have a 
valid consent for any procedure done. As described further herein, the consent of a patient 
must be clearly shown by the proper documentation or must be implicit in the 
circumstances surrounding the touching. 

A. Hospital Responsibilities Regarding Informed Consent 

A hospital has certain responsibilities regarding the informed consent process. 
Specifically, all privileged providers and hospital employees must know and apply the 
principles of the informed consent process and ensure that the patient’s signed and dated 
consent form is in place prior to a treatment or procedure requiring the patient’s informed 
consent.ii Hospitals may be held liable for failing to exercise reasonable diligence in 
obtaining and acting upon information concerning the competence of the providers it 
privileges. Hospitals may also be held vicariously liable for negligence resulting from its 
employees’ actions or failures that result in harm to the patient.  

 
The federal Patient Self Determination Act of 1990, 42 U.S.C. 1395cc(f) (2011), 

which applies to all Medicare/Medicaid participating hospitals, skilled nursing facilities, 
home health care, hospice care, and health maintenance organizations, specifies 
requirements covered entities must comply with.  

 

https://www.law.cornell.edu/uscode/text/42/1395cc
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B. Elements of Valid Informed Consent 

There are three elements of valid informed consent, and all must be present. These 
elements are that:  

a. The patient must have decisional capacity to give or withhold consent;  

b. The patient must have sufficient information upon which to base a decision 
to give or withhold consent; and 

c. Consent is voluntary (i.e. free from any coercion). 

To obtain informed consent, the licensed practitioner who will provide the 
treatment or perform the surgery must give the patient or patient’s decision-maker the 
information that a reasonably prudent patient would need to know in deciding whether 
to undergo the treatment or operation.  The process of informed consent also includes the 
opportunity for the patient to ask questions and to have those questions answered. 

C. Disclosure of Requirements of Informed Consent 

The New Mexico Supreme Court first adopted the basic principles of informed 
consent in 1978.iii Over the three decades since then, the courts have been developing a 
list of items requiring disclosure. The list now includes: 

a. The diagnosis (i.e., the patient’s condition or problem). Knowledge of the 
diagnosis is a crucial factor in the patient’s decision to accept or not accept 
proposed treatment, and the health care provider should reveal to the 
patient the nature of the diagnosis as well as any significant reservations 
that the physician may have about the accuracy of the diagnosis or 
alternative diagnoses. The provider should never overstate confidence in 
the diagnosis in order to comfort the patient. 

b. The nature and purpose of the proposed treatment. This should be 
explained in non-technical terms the patient can reasonably be expected to 
understand. 

c. The risks, consequences and purpose of the proposed treatment.  

 Failure to explain the risks and purpose of a proposed treatment to the 
patient is a significant factor in medical negligence lawsuits. A risk is 
distinguished from a consequence by having a much lower probability. Put 
another way, a risk is something that might occur while a consequence is 
something that can generally be expected to occur. For instance, paralysis 
is a risk of a laminectomy; sterility is the consequence of a hysterectomy. 
Both risks and consequences must be disclosed to the patient prior to the 
performance of a procedure.  
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 Notwithstanding, not all risks need to be disclosed. Disclosure of significant 
risks such as death, paralysis, loss of limb, hearing or sight, and sterility 
must be disclosed. Risks that are very remote and improbable can generally 
be omitted from disclosure. While the courts have not set a specific 
probability figure to trigger the requirement of disclosure, this threshold is 
determined for a given case as the product of the probability and the severity 
of the risk in question. Thus, a physician might be excused for not 
mentioning a 5 percent, or even greater, risk of complications that could 
lengthen the patient’s recuperative period, while a 1 percent risk of paralysis 
would be a mandatory item for disclosure. Additionally, risks with a high 
probability so commonly known that the doctor would not be required to 
discuss them with the patient. For instance, the risk of a hematoma 
resulting from the simple drawing of blood would not likely be part of the 
required disclosure in any state. Similarly, risks of which the specific patient 
is proven to have been aware cannot be the basis for the claim of 
nondisclosure. Finally, the disclosure obligation extends only to risks that 
the provider knows, or reasonably should know, are inherent in the 
proposed treatment. Where risks cannot be fully assessed, this fact should 
be communicated to the patient. 

d. The probability that the proposed treatment will be successful is the 
provider’s truthful, realistic assessment of the likelihood that the proposed 
procedure will accomplish the intended result. A patient who was induced 
to undergo treatment by a negligent or intentional misrepresentation may 
have a valid claim of lack of informed consent even if the treatment caused 
the patient no physical harm.  While building confidence is not to be 
discouraged, realistic assessment is essential to informed consent. 

 NOTE:  It is not settled law whether, in disclosing the probability of 
successful treatment, the physician is required to speak of general statistics, 
personal clinical experience with that treatment, or both. However, such 
facts are material to the patient’s decision and should be disclosed. 

e. Medically acceptable alternative treatments including the option and risks 
of NO TREATMENT are key elements of informed consent and must be 
disclosed or the provider may be subject to a malpractice claim for lack of 
informed consent. The provider should give the same type of information 
about the alternatives as he or she is required to do about the recommended 
treatment. The discussion should include the nature and purpose of the 
alternatives, the risks and consequences, and the probability of success. As 
a rule, the only alternatives that must be discussed are those that would be 
considered feasible, in similar cases, by a respectable minority of the 
medical community. 

f. The physician may counsel the patient persuasively, but cannot use 
coercion. The physician should remember that, as with other aspects of 
informed consent, the disclosure of treatment alternatives can reduce the 
physician’s legal risks by transferring to the patient some of the 
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responsibility for difficult decisions. Although some health care providers 
may dislike having the patient involved in making complex, technical 
treatment decisions, the law’s intent in this area is to make it possible for 
the patient to seek additional advice when an important decision must be 
made, and to exercise a veto over the physician’s judgment, if the patient so 
desires. 

g. The prognosis if the proposed treatment is not given must be disclosed to 
the patient. Since physicians commonly use this information in guiding a 
patient towards acceptance of the proposed treatment, cases involving this 
element are rare. 

 NOTE:  This element also applies to diagnostic tests. The physician may be 
held liable for the consequences of not informing the patient of all material 
risks in refusing to undergo a test. For example, if a patient refuses to take 
a Pap smear test, but is not informed of the potentially fatal consequences 
of failing to consent to the test and later dies from cervical cancer, the 
provider could face legal consequences.  

h. Potential Conflicts of Interest, and 

(1) Research or financial interest: Physicians and other licensed providers 
may have a duty to disclose their research and financial interests to 
patients when that interest may conflict with those of their patients.iv   

(2) Physicians and other licensed providers may be held liable if, for 
example, they refer patients to labs or x-ray facilities in which they have 
a financial interest without disclosing that interest to the patient. These 
liabilities may include refunds, fines and penalties and exclusion from 
Medicare and Medicaid participation.v 

i. The physician or provider who is to perform the treatment or procedure 
should record in the patient’s medical record that full disclosure was made 
of the pertinent facts relative to the patient’s condition and that the 
treatment was recommended. The physician should specify what was 
disclosed. 

D. Methods for Consenting 

The law recognizes two types of consent: express and implied consent. Express 
consent means informed consent was given by direct words either orally or in writing. 
While oral consent is a legally valid form of agreement, whenever possible written consent 
should be obtained, particularly for procedures. Written informed consent will provide 
physical evidence if a lawsuit is ever brought, confirming the fact that informed consent 
has been given. 

 
If no consent form is available, the provider undertaking the informed consent 

process with the patient should make detailed notes in the medical chart: 
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a. that the informed consent process occurred; 

b. the risks, benefits and alternatives that were discussed, including the option 
of NO treatment and accompanying risks;  

c. the name of the person performing the treatment or procedure; 

d. the purpose and expected outcome discussed; and  

e. the patient’s response to the information. 

Implied consent means that the consent is inferred from the conduct of the patient 
and is as valid as express informed consent. In medical emergencies when the patient is 
unable to consent or there is no time to obtain informed consent, consent is implied. 
However, if there is time to obtain consent and the patient is capable of providing the 
consent or the patient’s guardian, agent or surrogate for health care decisions is 
reasonably available, effort should be made to obtain informed consent. When emergency 
treatment is required for an unemancipated minor, the provider must make reasonable 
efforts to obtain consent from the minor’s parent, guardian or person in loco parentis to 
the child unless any delay in treatment would cause further harm to the minor.vi If a 
patient voluntarily submits to a procedure with actual or apparent knowledge of what is 
about to transpire, this submission will constitute implied consent even though there was 
no explicit oral or written expression of consent. 

To the extent possible, the hospital should encourage consistent procedures for 
obtaining informed consent and a signed consent form. 

E. Waiving the Disclosure of Information for Informed Consent 

Some patients may recognize their own inability to handle stress and request that 
no information be given to them. A waiver of the right to disclosure for fully Informed 
Consent is legally permitted provided that it can be proved that the request was made. 
The standard consent form can be modified to allow the patient to indicate in writing that 
he/she prefers not to receive information. Using the same form, the patient may designate 
someone else as the desired recipient. If no form is available, the provider should 
document the request in the medical record, including date and time, and obtain the 
patient’s signature on the documentation, if possible. 

F. Intentional Withholding of Information from the Patient 

In deciding cases involving informed consent issues, courts have recognized that 
there are some very limited situations where a full disclosure to the patient is not 
medically sound and should not be legally required. A provider should not utilize 
therapeutic privilege unless the patient’s anxiety is significantly above the norm and this 
is well documented. The physician or other provider should withhold information relating 
to the patient if: 



20 
 

a. the physician or other provider in the exercise of professional judgment 
believes that disclosing the information would be harmful to the patient or 
harmful to another individual; or 

b. the information about the patient was provided by another under a promise 
of confidentiality. 

The provider should be able to show by documentation that the patient bordered 
on the irrational or was mentally ill. To document a patient’s high susceptibility to anxiety 
confirmation of the doctor’s observation by another medical person and/or a relative or 
close friend of the patient should be sought and entered in the treatment record. If 
another provider is used as a consultant, that provider should be the patient’s primary 
care provider or a person who has had adequate opportunity to observe the patient 
firsthand. The substance of this consultation should be carefully recorded. 

Hospital Liability Regarding Informed Consent 

Hospitals have the obligation under the Medicare Patient Rights Conditions of 
Participation as well as New Mexico Health Department regulations to advise patients of 
their right to receive relevant information about the treatments and procedures 
recommended by their providers. In conjunction with this, when hospital employees 
perform a procedure on a patient, it is the hospital’s responsibility to make sure that the 
consent conforms to all disclosure requirements. Informed consent forms for surgical and 
other invasive procedures should be completed and placed in the patient’s record prior to 
commencement of the procedure. Hospitals should require the completion of informed 
consent forms and not permit procedures to begin if the informed consent form is not 
completed. Hospitals should also have the patient sign a general consent for hospital 
treatment in addition to the informed consent for specific treatments and procedures 
required to be obtained by the performing practitioner, to cover nursing and other 
hospital personnel who will be performing health related services for the patient. 

 
A. Hearing Impaired Patients 

If the patient is hearing impaired, the hospital is required by federal regulations to 
provide auxiliary aids to assist in communications concerning health care services and in 
obtaining informed consent to care. These aids, which must be provided at no cost to the 
patient, may include: 

a. Contractual arrangements with interpreters who can accurately and fluently 
express and receive in sign language; 

b. Teletypewriters and other supplemental hearing devices; 

c. Written communication; 

d. Flash cards and other visual aids; and 

e. Staff trained in sign language communication. 
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In regard to the use of interpreters, family members may be used only if they are 
specifically requested by the hearing impaired person. Otherwise, information concerning 
available certified interpreters may be obtained from the New Mexico Registry of 
Interpreters for the Deaf. Because the regulations require that hospital employees have 
ready access to the name, addresses, telephone numbers, and hours of availability of 
interpreters, some hospitals have chosen to contract directly with the Registry. 

 
Teletypewriter (TTY) services should be available in situations where a hospital 

would normally provide services by telephone such as in setting up clinic or laboratory 
appointments or in sending messages to relatives of hospitalized patients. The Registry 
should be contacted for information relating to a TTY system. 

B. Patients with Limited English Proficiency 

Hospitals and health care providers are required to provide patients who do not 
understand English with appropriate translations and qualified interpreters. These 
translated documents and interpreters should be made available to patients for decision-
making and informed consent purposes without cost to the patient. In such cases, the 
individual who interprets for the patient should sign a form verifying that he/she 
interpreted the conversation between the patient and physician, and translated the 
English language consent form signed by the patient. The substance of the information 
conveyed and the patient’s questions and responses should be accurately documented in 
the patient’s chart. 

Hospitals and other health care providers who receive federal funding from the 
Department of Health and Human Services are required by federal regulations to take 
additional steps to ensure persons with limited English proficiency (“LEP”) have 
meaningful access to services.vii LEP persons are identified as patients that do not use 
English as their primary language and who have a limited ability to read, write, speak or 
understand English.viii  

To assess whether LEP services are required, the hospital must balance four 
factors:  

a. The number or proportion of LEP persons eligible to be served or likely to 
be encountered by the service;  

b.  The frequency with which LEP persons come in contact with the service;  

c.  The nature and importance of the service to person’s lives; and  

d.  The resources available to the hospital and costs.ix 

The DOJ has given some guidance in making an assessment of LEP requirements, 
available here. The regulations are enforced by the DHHS Office of Civil Rights (OCR). 
The procedures include complaint investigations, compliance reviews, and efforts to 
secure voluntary compliance. If the matter cannot be resolved informally, OCR can 

http://www.nmrid.org/
http://www.nmrid.org/
https://www.federalregister.gov/documents/2003/08/08/03-20179/guidance-to-federal-financial-assistance-recipients-regarding-title-vi-prohibition-against-national
http://www.hhs.gov/ocr/office/index.html
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terminate federal financial assistance after the provider has had an opportunity for an 
administrative hearing in Washington, D.C.x   

Capacity to Give Informed Consent 

A. Adults and Emancipated Minors 

As a general rule, an adult or emancipated minor, is presumed to be mentally 
competent and presumed to have the capacity to understand and appreciate the nature 
and consequences of proposed health care, including its significant benefits, risks and 
alternatives. The individual is also presumed to be competent and able to communicate 
an informed health care decision and consent to a medical or surgical procedure.   
 

Informed consent can only be obtained from a patient when the patient is alert, 
oriented and able to understand the information the physician is conveying as well as the 
resulting effect of his/her consent. This is because decisional capacity can vary from time 
to time in a specific patient.xi 

 
B. Minors 

In New Mexico, a minor is an individual under the age of 18. Minors are considered 
to lack legal competence. However, married minors and certain emancipated minors are 
permitted to request and consent to medical procedures by themselves. There are also 
special statutory provisions that allow unmarried or unemancipated minors to consent to 
specific types of medical care. 

 
An emancipated minor is any person sixteen years of age or older who:xii 

a. has entered into a valid marriage, whether or not the marriage was 
terminated by dissolution;  

b. is on active duty with any of the armed forces of the United States; or 

c. has received a declaration of emancipation from a court pursuant to the 
Emancipation of Minors Act.xiii 

In order to legally treat a minor under the declaration of emancipation provision, a court 
proceeding must have occurred prior to the medical care. The court order must specify 
that: 

a. the minor may consent to medical care without parental consent, 
knowledge or liability, or  

b. the minor is emancipated for all purposes permitted by the Emancipation 
of Minors Act. 
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Note: A non-emancipated minor who is a parent has the right to make medical 
decisions for his or her child even if not eligible to make the same medical decisions for 
him- or herself. 

Per statute, certain types of medical care may be obtained in New Mexico without 
parental consent and without regard to age. This means that unemancipated minors are 
allowed to consent to their own:  

a. examination and treatment by a licensed physician for any sexually 
transmitted disease;xiv 

b. examination, diagnosis and/or treatment for pregnancy, including prenatal, 
delivery and postnatal care, by a licensed physician;xv 

c. minors 14 or older--individual or group psychotherapy, guidance 
counseling, case management, behavioral therapy, family therapy, 
counseling, substance abuse treatment, or other forms of verbal therapy 
that do not include any aversive stimuli or substantial deprivations;xvi 

d. family planning services,xvii although the federal statute providing funding 
for planning services encourages family participation;xviii  

e. abortion; and 

f. HIV/AIDS testing.xix 

 It is important to note that a provider treating a minor who is legally authorized to 
consent is required to report a reasonable suspicion of abuse or neglect. For example, if a 
pregnancy, a sexually transmitted disease (STD), HIV infection/AIDS, or abortion is the 
result of sexual abuse as defined by the Children’s Code, a referral must be made to the 
Children, Youth, and Families Department Statewide Central Intake (“SCI”) Hotline for 
reporting Child and Adult Abuse, Neglect and Exploitation. The SCI Hotline number is 
(800) 797-3260. 

For a discussion on medical record confidentiality requirements for minor 
patients, see Chapter Four.  

Competency to Give Informed Consent 

In New Mexico, competency is presumed; lack of competency is a legal 
determination to be made by the Court. Decisional incapacity is a determination made by 
two health care providers (an individual licensed, certified or otherwise authorized or 
permitted by law to provide health care in the ordinary course of business) providing 
health care services to the patient. Many people who are unable to consent have not been 
legally declared to be incompetent. This Section deals with what the treatment provider 
should do when the person requiring care is either an adult who is not physically or 
mentally competent to consent or a minor who is not legally qualified to give an effective 
consent. 

http://cyfd.org/child-abuse-neglect/reporting-abuse-or-neglect


24 
 

Under the New Mexico Uniform Healthcare Decisions Act,xx the guardian, agent 
for health care decisions, or authorized surrogate decision-maker may provide substitute 
informed consent for the patient. 

Consent in Emergency Situations 

NOTE: Medicare-participating hospitals must comply with all requirements of the 
Emergency Treatment and Active Labor Act (“EMTALA”).xxi See Chapter Six of this 
Manual. 

A. Existence of an “Emergency” 

Few of the situations that arise in an emergency room setting are “emergencies” as 
the law uses that term in connection with consent. An emergency that necessitates 
medical treatment without express consent exists when: 

a. Treatment is required immediately to preserve the life of the patient; or 

b. Treatment is required immediately to prevent a serious impairment of the 
patient’s health. 

The threat to life or health must be immediate to constitute an emergency. In cases where 
delay would not increase the hazard to the patient, treatment without consent is not 
justified. Thus, even in an emergency room, if an emergency does not exist, the hospital 
should obtain a valid informed consent before rendering treatment. 

B. Implied Consent in an Emergency 

In the following situations, consent is implied on the theory that the patient would 
authorize treatment if capable: 

a. When the condition of the patient presents an imminent danger to his/her 
life or health and the person who is legally empowered to give consent is 
incapable of consenting or cannot be contacted; or 

b. When unanticipated conditions arise during a medical treatment or surgical 
procedure that present an imminent danger to the life or health of the 
patient if not immediately corrected and authorization or consent is 
impossible to obtain. 

It is not valid implied consent in either situation if the patient has previously expressly 
refused to consent. 

When a true emergency exists involving minors, and the parent(s) or other person 
with legal authority to consent cannot be reached, medical care may be given to the minor 
without consent under the theory of implied consent.  In some situations a person 
standing in loco parentis to the minor may give consent. NMSA § 24-10-2 (1972). The 
term in loco parentis has been interpreted narrowly by New Mexico courts to mean one 
who takes the child into his or her home and treats the child as a member of the family, 
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educating and supporting the child as if he or she were a member of the family. The 
narrowness of this definition may render this law inapplicable in most emergency 
situations where the child may be temporarily with a caretaker.   

C. Documenting the Emergency Situation 

The hospital and its personnel should document in the patient’s record the facts 
establishing the medical need for proceeding with emergency treatment without consent. 
Evidence that the emergency situation actually constitutes an imminent threat to life or 
serious or irreversible damage to health must be noted in the medical record. 
Consultation among physicians or other providers before undertaking emergency 
treatment may be helpful in establishing the existence of an emergency. It should also be 
remembered that the consulting providers are not consenting for the patient, but are 
instead determining that an emergency exists that requires immediate treatment. 

The medical record must show that under the circumstances obtaining the consent 
of the patient or someone legally authorized to consent for the patient was impossible 
without a delay that would have increased the hazards to the patient. Reasonable efforts 
in view of the patient’s condition and the time available must be made to obtain the 
consent of the patient or someone qualified to consent on the patient’s behalf. If no 
consent can be obtained after a reasonable attempt is made, the procedure may be 
performed. The hospital’s lawyer should be consulted regarding an Emergency Treatment 
Order. 

The hospital should consider completing an emergency situation verification form 
prior to or immediately after treatment. See NMHA Form 3, Emergency Situation 
Verification. 

D. Search for Identification in Emergencies 

In New Mexico, a duty is imposed on doctors by statute to make a search for an 
identifying device or identification card when examining or treating a disabled person. 
NMSA § 28-8-4 (1973). The device might be a bracelet, necklace, or metal tag bearing the 
emergency symbol and giving emergency medical information. This law provides that no 
physician will incur any liability for such a search, even though the person turns out not 
to be wearing an information device or to be carrying an information card. Id. Conversely, 
a failure to make a search for an identifying device or information card may expose one 
to risk of liability for negligence.  

E. Emergencies Involving Hearing-Impaired Persons 

The federal regulations requiring procedures for communication with the hearing-
impaired recognize that in emergency situations it may not always be feasible to provide 
all of the communication options that are available in non-emergency situations. 
However, hospital plans should include provisions for dealing with emergency situations 
involving hearing-impaired persons so that some means of communication will be 
immediately available. 
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F. Emergencies Involving Limited English Proficiency Persons 

Under federal regulations requiring language assistance to LEP persons, the more 
important the service or the greater the possible consequences to the LEP person, the 
more likely language services are needed.  In emergency situations it is more likely that 
immediate language services are needed, particularly for the translation of vital 
documents, such as informed consent. The quality and accuracy of language services in a 
hospital emergency room should also be as high as possible. To ensure compliance with 
the regulations, the hospital should provide on-site interpreters and written translation 
of vital forms for frequently encountered language groups, as well as contract 
interpretation services for less frequently encountered language groups.   

Informed Refusal to Consent and Leaving Against Medical Advice 

Patients with the right to provide informed consent also have the right to informed 
refusal regardless of the provider’s recommendations. Refusal of treatment or procedures 
should be made with the same information as is provided to the patient in the informed 
consent process. Hospitals and health care providers are not required to undertake two 
separate processes. The purpose of the recommended treatment, the risks, benefits, 
reasonable alternatives, as well as the consequences if the treatment is refused must be 
provided to the patients. 

 
Hospitals are well aware of patients registering for treatment and then leaving 

against medical advice (“AMA”). Patients who leave AMA pose risks to their own health. 
It is always appropriate to request that the patient sign an AMA form.  Such a signed and 
dated form will provide evidence on behalf of the provider or hospital if a lawsuit is filed 
and will assist the hospital in responding to a complaint or investigation lodged pursuant 
to EMTALA. At a minimum, the fact of AMA should be documented on the Patient’s 
record, dated, and signed. In fact, EMTALA requires a hospital’s emergency room to 
maintain a central log with discharge information on every patient who registers or is 
registered for treatment in the ED. Thus, maintaining documentation that a person has 
left AMA, whether from the ED or from a hospital inpatient unit and/or independent 
provider’s clinic is essential. Follow-up recommendations also should be given to the 
patient whenever possible.   

A. Adults 

Any competent adult or emancipated minor (in most cases) may refuse to consent 
to any type of medical or surgical treatment, including the administration of medications 
or anesthetics and the transfusion of blood. When a patient refuses medical treatment, a 
surgical procedure, or recommended tests, the patient should be told the possible 
consequences of his/her decision. The information provided for informed consent should 
be the same information provided to a patient making an informed refusal.  Even if the 
patient has given informed consent, the patient has the right to change his or her mind 
and make an informed refusal. 

In case of refusal, the patient should be asked to sign an informed refusal form. 
The informed consent form may be amended for this purpose or a separate form may be 



27 
 

used. The information on the form should be the same as the physician who is informing 
the patient about the recommended procedure would include on an informed consent 
form, including reasonable alternatives to the treatment offered, if any. The informed 
refusal should contain a statement that the patient had the decisional capacity or 
competence to refuse the treatment offered.  The patient should also be provided with the 
follow-up instructions and be informed to contact the provider should the patient 
reconsider the decision to refuse. 

If a patient refuses to authorize performance of a medical treatment or a surgical 
procedure, or revokes a previously given consent, the hospital may have a right to refuse 
to admit the patient on the ground that proper care that is necessary for the preservation 
of life or health cannot be rendered. In this type of situation, the hospital should seek the 
advice of its lawyer.   

B. Minors 

Minors who are not emancipated and who are not otherwise authorized by law to 
consent to certain medical treatment may not refuse to consent to medical treatment. 
Parents must be given all the information, risks, benefits and probable consequences of 
refusing recommended treatment for their child. If the parents refuse to consent to 
recommended treatment that is essential to the patient’s life, limbs, or organs, the 
hospital should seek a court order for treatment. Telephonic emergency court orders may 
be obtained telephonically in most New Mexico judicial districts. (In Bernalillo County, 
all hospital in-house counsel may obtain the contact information for an “emergency” and 
“back-up” judge for the month by contacting the Clerk of the Court for the Second Judicial 
District court.). Whenever a situation arises regarding a minor patient and the hospital 
believes that a court order is necessary, the case should be discussed with legal counsel. 
The hospital or health care practitioner also should make a referral to the Children Youth 
and Families Department Child Protective Services Hotline if the hospital or provider 
reasonably believes the parents’ refusal to consent constitutes medical neglect of the child. 

 See chart at the end of the chapter for more on treatment of minors. 

C. HIV Testing 

Informed consent must be obtained prior to performing an HIV test.xxii Consent 
must be preceded by an explanation of the test, including its purpose, potential uses and 
limitations and the meaning of its results. Consent need not be in writing provided that 
there is documentation in the medical record that the test has been explained and the 
patient’s informed consent has been obtained.xxiii When the patient is not competent, 
consent should be obtained from a legal guardian or other person authorized by law to 
give consent. A minor is deemed to have the capacity to give consent to HIV testing for 
himself/herself.xxiv  

See NMSA 1978, § 24-2B-5 for a list of situations whereby informed consent is not 
required. 

https://cyfd.org/
https://cyfd.org/
https://law.justia.com/codes/new-mexico/2006/nmrc/jd_24-2b-5-aefd.html
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D. The Use of Forms for Consent or Refusal to Consent 

Assuming that a health care provider has obtained a legally valid consent, 
protection from liability is still not certain unless consent can be proven when raised as 
an issue in court.  As discussed earlier in this Chapter, spoken consent or consent implied 
by the patient’s conduct, if proved, will satisfy legal requirements. However, many cases 
have shown that an oral or implied consent may be difficult to prove in court. The main 
objective of obtaining a written informed consent is that it provides the most direct, 
effective proof of a valid consent. Beyond that, a properly designed consent form, 
supported by appropriate procedures for its use, can serve as a checklist and a guide, 
facilitating the free interchange of information between doctor and patient.   

The patient’s informed refusal or leaving against medical advice (“AMA”) also 
should be documented.  Such documentation is required when the patient has sought 
emergency care. See Chapter Six. 

Given the wide variety of medical and surgical procedures and the great diversity 
of treatment contexts, it may be necessary to use multiple forms. The hospital, in 
conjunction with legal counsel, should perform systematic and periodic reviews of 
existing consent forms. Written procedures for filling out the forms should be established 
and compiled in a hospital handbook. Whenever modifications on forms are needed or 
when a new form is necessary for a specialized purpose, the hospital’s lawyer should be 
consulted. 

Overly-general consent forms should not be used. A signed consent form, without 
mention of the specific procedure and its significant risks, may not be sufficient to prove 
the patient gave informed consent. The most satisfactory way to prove that the patient 
has consented is by the integrated use of multiple consent forms. 

i NMSA 1978, § 24-7A-1 et seq. (2009); 42 C.F.R. § 482.13; Centers for Medicare and Medicaid Services 
(“CMS”) Conditions of Participation for Hospitals 
ii 42 C.F.R. § 482.13; NMAC 7.7.2.19 (2006). 
iii Gerety v. Demers, 92 N.M. 396, 589 P.2d 180 (1978). 
iv See Garcia v. Coffman, 1997-NMCA-092, 124 N.M. 12, 946 P.2d 216; Moore v. Regents of the University 
of California, 271 Cal. Rptr. 146, 793 P.2d 479 (1990); but see, e.g., D.A.B. v. Brown, 570 N.W.2d 168 (Minn. 
App. 1997). 
v See The Ethics in Patient Referrals Act of 1989, Omnibus Budget Reconciliation Act of 1989 (OBRA 1990), 
(codified at 42 U.S.C. § 1395nn (2010) – “Stark”). 
vi NMSA 1978, § 24-10-2 (1972). 
vii 68 Fed. Reg. 47311-47323 (8/8/03); see 45 CFR 80.3(b)(2). 
viii 68 Fed. Reg. 47311. 
ix 68 Fed. Reg. 47311. 
x 45 C.F.R. §§ 80.8 to 80.10. 
xi NMSA 1978, §§ 24-7A-1 to 18 (2009). 
xii NMSA 1978, § 24-10-1 (1972).   
xiii NMSA 1978, § 32A-21-3 (1995).   
xiv NMSA 1978, § 24-1-9 (1993). 
xv NMSA 1978, §§ 24-1-13 and 13.1 (2001). 
xvi NMSA 1978, § 32A-6A-15 (2007). 
xvii NMSA 1978, §§ 24-8-1 to -8 (1973). 
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xviii 42 U.S.C. § 300(a). 
xix NMSA 1978, § 24-2B-3 (1989). 
xx NMSA 1978, §§ 24-7A-1 to 18 (2009). 
xxi 42 U.S.C.A. 1395 dd (2011). 
xxii NMSA 1978, §§ 24-2B-1 to 9 (2010). 
xxiii NMSA 1978, § 24-2B-2 (2007). 
xxiv NMSA 1978, § 24-2B-3 (1989). 



30 
 

MINORS 
Legal Consent Requirements for Medical Treatment 
 
      May Doctor Inform Parents Are Parents 
      Of Treatment Without  Responsible for   
      Minor’s Approval?  Cost?   
Circumstances Requiring Parental Consent: 
 If patient is: 
 a. Under 18, unmarried, no special 
  circumstances     YES   YES 
 
Circumstances Not Requiring Parental Consent: 
 If patient is: 
 a. Under 18, married or previously 
  married      NO   NO 
 
 b. 16 or 17, and declared emancipated 
  by a court (document must specifically 
  permit minor to consent to medical, 
  dental, or psychiatric care)   NO   NO 
 
 c. 16 or 17, on active U.S. military duty  NO   NO 
 
 d. Under 18, treatment of sexually 
        transmitted diseases*    NO   NO 
 
 e. Under 18, diagnosis of pregnancy,   
  prenatal care, labor and delivery and 
  related treatments*    NO   NO 
 
 f. Under 18, drug abuse treatment   NO   NO 
 
 g. Under 18, but at least 14, psychotherapy, guidance, 
  counseling, verbal therapy*   NO   NO 
 
 h. Under 18, family planning services* 
  (where state or federal monies are used)  NO   NO 
 
 i. Under 18, HIV testing*    NO   NO 
 
 j. Under 18, justified medical termination*  YES   YES 
 
 k. Under 18, emergency, parents unavailable YES   YES 
 
 l. Abortion***     NO   NO 
 

* Reasonable suspicion of abuse, including sexual abuse, or neglect must be reported to the 
Children, Youth and Families Department Child Protective Services Hotline. 
**See Chapter Eight
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CHAPTER 3: FEDERAL PRIVACY AND CONFIDENTIALITY  

Purpose of this Chapter 
 
This Chapter addresses the federal Health Insurance Portability and Accountability Act 
(HIPAA) Privacy Rule, Security Rule, and Breach Notification Rule and federal 
confidentiality law applicable to Substance Use Disorder records and information. 
 
HIPAA 

A. Background, Applicability and Penalties for Violations 

HIPAA is the primary federal law governing confidentiality of health information.  
HIPAA has two primary components addressing such confidentiality: (1) the Privacy Rule, 
which addresses when health information is to be kept confidential and to whom and under 
what circumstances it can be disclosed, and (2) the Security Rule, which specifies how 
covered entities must safeguard protected health information in order to minimize the risk 
that PHI will be used or disclosed in violation of the Privacy Rule. In addition, HIPAA 
contains a Breach Notification Rule setting out what a covered entity is required to do if the 
security of protected health information is breached. 

The HIPAA regulations governing confidentiality of medical recordsi apply to all 
protected health information in whatever format – oral, written, or electronic. “Protected 
health information” (PHI) is information created or received by a covered entity that relates 
to an individual’s past, present, or future physical or mental health condition; the provision 
of health care to an individual; or the past, present, or future payment for the provision of 
health care to an individual where the information either identifies the individual or there is 
a reasonable basis to believe that the information can be used to identify the individual.ii   

HIPAA applies to “Covered Entities,” which are defined as health plans, health care 
clearing houses, and health care providers who transmit any health information in electronic 
form to carry out financial or administrative activities related to health care. Covered 
Entities may have organizational structures that affect their obligations under HIPAA.  
Guidance on whether an organization or entity is a Covered Entity can be found here.  

HIPAA confidentiality requirements apply to organizations other than Covered 
Entities.  The Health Information Technology for Economic and Clinical Health 
(“HITECH”) Act, part of the American Reinvestment and Recovery Act (ARRA) enacted 
in February 2009, makes most HIPAA regulations applicable to Business Associates of 
Covered Entities. The regulations enacting the HITECH change were part of the HIPAA 
“Megarule” published in January 2013, with an effective date of March 26, 2013 and a 
compliance deadline of September 23, 2013.   

State laws that pertain to the privacy and confidentiality of health information and 
are contrary to HIPAA are generally preempted by HIPAA. A contrary state law is one that 
would make it impossible for the hospital to comply with both the state law and HIPAA, 
or that is an impediment to accomplishing the purposes and objectives of the 

http://www.hhs.gov/ocr/privacy/hipaa/understanding/
http://www.hhs.gov/ocr/privacy/hipaa/understanding/coveredentities/index.html
http://www.hhs.gov/ocr/privacy/hipaa/understanding/coveredentities/index.html
https://www.cms.gov/Regulations-and-Guidance/Administrative-Simplification/HIPAA-ACA/Downloads/CoveredEntitiesChart20160617.pdf
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Administrative Simplification provisions of HIPAA. Exceptions to the preemption rule 
exist under circumstances that may be found here. 

I. Business Associates 

A Business Associate is a person or entity that performs a function on behalf of a 
covered entity or of an organized health care arrangement, or provides a service to a 
Covered Entity, that involves the creation, receipt, maintenance or transmission of PHI. 
Generally, Covered Entities should have contracts, e.g., Business Associate Agreements, 
with Business Associates.  Employees of the Covered Entity are not Business Associates. 
Business Associates are required to comply with many provisions of HIPAA, as shown 
here. 

II. Penalties for Violations of HIPAA 

Violations of HIPAA can result in civil and/or criminal penalties.  Individuals may 
file complaints with the U.S. Health and Human Services Department (“HHS”), which 
will have access to records and compliance reports; and HHS, through the Office of Civil 
Rights, to whom HHS has delegated HIPAA enforcement responsibilities, may impose 
civil money penalties on a covered entity or a business associate of a covered entity.  The 
amount of civil monetary penalties (“CMPs”) varies based primarily on the degree of 
neglect associated with the violation. There are four categories of CMPs: 

1. $100 -- $50,000 per violation, with a maximum of $1.5 million for identical 
violations during a calendar year, for violations where the entity1 did not 
know and, by exercising reasonable diligence, would not have known, of the 
violation.  An example of such violation might be where an entity has 
appropriate safeguards, policies and procedures in place and has 
appropriately trained its employees, but an employee flagrantly violates the 
policies, steals someone else’s password and accesses the medical records 
of a celebrity patient without a valid reason to do so. 

2. $1,000 -- $50,000 per violation, with a maximum of $1.5 million for 
identical violations during a calendar year, where the violation was due to 
reasonable cause and not willful neglect. 

3. $10,000 -- $50,000 per violation, with a maximum of $1.5 million for 
identical violations during a calendar year, where the violation was due to 
willful neglect, but was corrected within thirty days after the covered entity 
knew or should have known about the violation.   

4. $50,000 per violation, with a maximum of $1.5 million for identical 
violations during a calendar year, where the violation was due to willful 

                                                 
1 For brevity, this discussion of CMPs will use term entity to encompass both covered entities and business 
associates, both of which are subject to CMPs. 

https://www.hhs.gov/hipaa/for-professionals/faq/preemption-of-state-law/index.html
https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/business-associates/index.html
https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/business-associates/factsheet/index.html
http://www.hhs.gov/ocr/privacy/hipaa/enforcement/index.html
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neglect and was not corrected within 30 days after the covered entity knew 
or should have known about the violation.   

 The HITECH Act granted State Attorneys General express authority to investigate 
and pursue, on behalf of the citizens of the State, civil claims for damages due to violations 
of HIPAA. Such damages are limited to $100 per violation with a maximum of $25,000 
per calendar year. In 2011, HHS provided HIPAA enforcement training for State 
Attorneys General. Training materials are available online at 
http://www.hhshipaasagtraining.com/ and provide interesting insight into how HHS 
views HIPAA enforcement generally. For example, the training materials indicate that if 
a single incident constitutes a violation of more than one HIPAA standard, HHS 
interprets the regulations as permitting assessment of civil monetary penalties up to a 
maximum of $1.5 million in a calendar year for each of the HIPAA standards violated.   

 HIPPA violations may also result in criminal penalties which can include a fine of 
up to $50,000, or up to one year in jail, or both. If there is intent to sell or transfer PHI 
for commercial advantage, personal gain, or malicious harm, the penalty may be a fine of 
up to $250,000, or up to 10 years in jail, or both. 

B. The Privacy Rule 

The Privacy Rule went into effect for most covered entities in February 2003 and 
was revised in 2013 after the HITECH Act. A summary of the HIPAA can be found here. 
Covered Entities may only use or disclose PHI as permitted by the Privacy Rule.iii “Use” 
means “the sharing, employment, applications, utilization, examination, or analysis” of 
individually identifiable health information “within an entity that maintains such 
information.”iv “Disclosure” is “the release, transfer, provision of access to, or divulging 
in any manner of information outside the entity holding the information.”v   

 While the primary purpose of the Privacy Rule is to protect the confidentiality of 
PHI, it permits, but, with two exceptions, does not require disclosure of PHI. The 
exceptions are that a covered entity must disclose PHI to the patient upon request and to 
HHS for investigative and enforcement purposes.vi The Privacy Rule applies to PHI of 
deceased persons for 50 years after the individual’s death.vii  

 A key concept in the Privacy Rule is “minimum necessary.” When a covered entity 
or business associate uses or discloses PHI or requests PHI from a covered entity, the 
using, requesting and disclosing entities “must make reasonable efforts to limit [PHI] to 
the minimum necessary to accomplish the intended purpose of the use, disclosure, or 
request.”viii More on the minimum necessary standard can be found here. 

 HIPAA allows health information to be used or disclosed without limitation if it is 
de-identified. HHS has issued guidance regarding methods for de-identification here.  

45  

 The Privacy Rule identifies circumstances under which a Covered Entity may use 
or disclose PHI without an authorization. In some cases, the patient must be given notice 

http://www.hhshipaasagtraining.com/
https://www.hhs.gov/hipaa/for-professionals/privacy/laws-regulations/index.html
https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/minimum-necessary-requirement/index.html
https://www.hhs.gov/hipaa/for-professionals/privacy/special-topics/de-identification/index.html
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and an opportunity to object before the use or disclosure. For all circumstances not 
specifically identified in the Privacy Rule as permitting use or disclosure without an 
authorization, a Covered Entity may not disclose PHI unless it has a valid authorization 
signed by the patient or the patient’s authorized representative.  Components of a valid 
authorization are described later in this section. The circumstances where no 
authorization is necessary can be found in the HHS Summary of the HIPAA Privacy Rule. 

A valid authorization by the patient or the patient’s authorized representative 
(known as “personal representative” in the Privacy Rule) is required for all uses and 
disclosures which are not for treatment, payment or health care operations or otherwise 
permitted or required by the Privacy Rule.ix Elements that must be contained for an 
authorization to be HIPAA-compliant may be found here.2  

C. Patient Rights Under the Privacy Rule 

I. Right to Request Privacy Protection 

First among a patient’s rights under HIPAA is the right to request privacy 
protection for protected health information.x  Under this right, a covered entity must 
permit an individual to request that the covered entity restrict uses or disclosures of 
protected health information for: 

a. uses or disclosures of protected health information about the individual for 
the purpose of carrying out treatment, payment, or health care operations; 
or 

b. uses or disclosures that require the covered entity to orally inform the 
patient of disclosures and obtain the patient’s oral agreement to such 
disclosures. 

Despite the patient’s right to request these restrictions, note that there is no requirement 
that the hospital agree to the patient’s request for a restriction, with one exception. If the 
patient pays for services out of pocket and requests that PHI not be disclosed to a health 
insurance company, the covered entity must comply with that request for restriction.xi For 
all other requests, if the hospital agrees to the restriction, the hospital may use or disclose 
the information for emergency treatment but must request that the health care provider not 
further disclose the information. A restriction agreed to by the hospital is not effective to 
prevent uses and disclosures to the patient, the hospital’s directory, or as permitted by 
Section 164.512 of the Privacy Rule. The hospital may terminate the restriction if agreed to 
by the patient in writing; if the patient agrees orally and the agreement is documented; or 
the hospital informs the individual that it is terminating its agreement to restrict use or 
disclosure except that such termination is effective only with respect to protected health 
information created or received after it has informed the individual. 

                                                 
2 Although the hyperlinked page of hhs.gov refers to disclosures for Emergency Preparedness, the section 
containing the core elements of a valid authorization applies to all HIPAA authorizations. The page also 
contains a link to Frequently Asked Questions regarding authorizations on the hhs.gov website. 

https://www.hhs.gov/hipaa/for-professionals/privacy/laws-regulations/index.html
https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/authorization/index.html
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II. Right of Access 

Second among a patient’s rights under the Privacy Rule is the patient’s right of 
access.xii  HHS guidance on the right of access can be found here. In the event that state 
law is more stringent on the patient’s right of access,3 any denial of access must still 
comply with HIPAA requirements for such denial, which can be found at the hyperlink in 
this section. 

III. Right to Amend 

Under HIPAA, a patient also has a right to amend his or her protected health 
information.xiii  This essentially entitles a patient to request an amendment to his or her 
protected health information. Hospitals may require patients to make requests for 
amendment in writing and provide a reason supporting the requested amendment, but 
hospitals must inform patients of this requirement in advance. Upon receipt of such a 
request, hospitals have no later than 60 days to respond, but may extend this time to 30 
days (only once) by informing the patient of the extension in writing. The hospital’s 
response to a request for amendment must meet the following requirements: 

a. In the event of denial of the request, it must provide the patient with a 
written denial, stating in plain language: 

(1) the basis for the denial;  

(2) the patient’s right to submit a written statement disagreeing with the 
denial and instructing the patient how to file such a statement;  

(3) that even without the patient’s statement of disagreement, the patient may 
request that the hospital provide the patient’s request for amendment and 
the denial with any future disclosures of the protected health information; 
and 

(4) a description of how the individual may complain to the hospital pursuant 
to complaint procedures. 

To the extent that the patient submits a statement of disagreement, the 
hospital may prepare a rebuttal, provided that it provides a copy to the 
patient. 

b. In the event that the hospital agrees to the amendment, the hospital must 
make the amendment by, at a minimum, identifying the records that are 
affected and appending or providing a link to the amendment and inform 
the patient and make reasonable efforts to inform others within a 

                                                 
3 For example, as discussed in the next chapter, New Mexico’s Mental Health and Developmental Disability 
Act allows a provider to deny access to patient where the provider determines that access to some portion 
of a record may not be in the patient’s best interest. In that instance, a hospital could deny access to the 
patient, but must comply with HIPAA requirements for the denial. 

https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/access/index.html
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reasonable time, including business associates and individuals identified by 
the patient. 

IV.  Right to an Accounting of Disclosures 

Individuals have a right to an accounting of disclosures made by the hospital of the 
patient’s protected health information.xiv The maximum accounting disclosure period is 
the six years immediately preceding the request for accounting, except that a covered 
entity is not required to account for disclosures made before the Privacy Rule compliance 
date. Exceptions to the accounting rule include disclosures made: 

a. To the patient himself or herself; 

b. For treatment, payment, or health care operations by a covered entity 
pursuant to 45 C.F.R. § 164.506; 

c. incident to a use or disclosure otherwise permitted or required pursuant to 
45 C.F.R. §§ 164.502, 164.514(e), 64.530(c); 

d. pursuant to and in compliance with a valid authorization under 45 C.F.R. § 
164.508;  

e. pursuant to an agreement with the individual patient under or as otherwise 
authorized by 45 C.F.R. § 510; 

f. as permitted by or in compliance with 45 C.F.R. §§ 164.502, 164.512, or 
164.514(e),(f), or (g); 

g. for national security or intelligence purposes as provided in § 164.512(k)(2).  

It is important that the hospital or other covered entity meet the Privacy Rule’s 
time frames for responding to patient’s requests for amendments or access to their 
records or accounting of disclosures. Failing to respond to the patient at all or within 
deadlines (including deadline extensions consented to by the patient) may be violations 
of the HIPAA Privacy Rule for which civil fines may be imposed. 

D. Hospital Administrative Responsibilities Under the Privacy Rule 

Under HIPAA, a hospital has several administrative responsibilities. These include 
the hospital’s responsibility to do the following:  

a. Develop and implement written privacy policies and procedures consistent 
with the HIPAA Privacy Rule and as necessary to comply with changes in the 
law;xv 

b. Designate a privacy official responsible for developing and implementing its 
privacy policies and procedures, and a contact person or contact office 
responsible for receiving complaints and providing patients with information 
about the hospital’s privacy practices;xvi 
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c. Train all of its workforce members on the privacy policies and procedures as 
necessary and appropriate for them to carry out their duties and 
responsibilities, and apply appropriate sanctions against workforce members 
who violate the hospital’s privacy policies and procedures or the HIPAA 
Privacy Rule;xvii 

d. Mitigate to practicable extent any harmful effects caused by use or disclosure 
of PHI by its workforce or business associates in violation of its privacy 
policies and procedures or the HIPAA Privacy Rule;xviii 

e. Maintain reasonable and appropriate administrative, technical and physical 
safeguards to prevent intentional or unintentional use or disclosure of PHI in 
violation of the Privacy Rule and to limit its own incidental uses and 
disclosures pursuant to otherwise permitted or required use of disclosure;xix 

f. Have procedures in place for individuals to complain about the hospital’s 
compliance with its own privacy policies and procedures with the Privacy 
Rule;xx and 

g. Provide patients with the hospital’s “Notice of Privacy Practices,” which 
includes the procedures for lodging a complaint with the hospital or the 
Secretary of Health and Human Services Department because the hospital 
violated its own privacy policies and procedures or the Privacy Rule. The 
hospital should also notify all individuals under its plan (within 60 days) of 
any material revision within its Notice of Privacy Practice).xxi 

E. The Security Rule 

The HIPAA Security Rule is set forth in 45 C.F.R. §§ 164.300 et seq.  Both Covered 
Entities and Business Associates “must comply with the applicable standards, 
implementation specifications, and requirements of [the Security Rule] with respect to 
electronic protected health information of a covered entity.”xxii The general requirement 
of the Security Rules requires entities to “ (1) Ensure the confidentiality, integrity, and 
availability of all electronic protected health information the covered entity or business 
associate creates, receives, maintains, or transmits. (2) Protect against any reasonably 
anticipated threats or hazards to the security or integrity of such information. (3) Protect 
against any reasonably anticipated uses or disclosures of such information that are not 
permitted or required under [the Privacy Rule]. (4) Ensure compliance with [the Security 
Rule] by its workforce.”xxiii The regulations allow for flexibility in compliance based on 
“[t]he size, complexity, and capabilities of the covered entity or business associate” and 
on the entity’s “technical infrastructure, hardware, and software security capabilities.”xxiv   

 Implementation specifications contained in the Security Rule are either required 
or addressable. Entities must implement required specifications. For addressable 
specifications, the entity must assess whether a safeguard in the specification is 
reasonable and appropriate and either implement the safeguard or document why it is 
not reasonable and appropriate for that entity to implement the safeguard. If a safeguard 

https://www.hhs.gov/hipaa/for-professionals/privacy/guidance/model-notices-privacy-practices/index.html
http://www.hhs.gov/ocr/privacy/hipaa/understanding/srsummary.html
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is not reasonable and appropriate, the entity must implement an alternative safeguard if 
reasonable and appropriate.xxv 

 Required and addressable safeguards can be found here. Guidance prepared by 
HHS regarding the Security Rule can be found here. 

F. The Breach Notification Rule 

As part of HITECH, Congress required Covered Entities to notify individuals 
whose PHI is used or disclosed in violation of HIPAA. The final Breach Notification 
Rulexxvi was issued in January 2013  as part of the “Megarule” implementing the 
provisions of HITECH. The Rule applies to breaches of PHI occurring on or after 
September 23, 2009, and applies to Covered Entities and Business Associates. 

 
 The definition of breach and the requirements for compliance with the Breach 
Notification Rule can be found here. 
  
42 CFR Part 2 (Confidentiality of Substance Use Disorder Information) 

  Federal regulations restrict the disclosure and use of alcohol and drug abuse 
patient records that “are maintained in connection with the performance of any federally 
assisted alcohol and drug abuse program.”xxvii  The regulations are significantly more 
stringent than HIPAA, including prohibition on releasing records in response to a court 
order unless the order was obtained in compliance with 42 CFR Part 2 regulations and 
prohibiting any response to a subpoena that even acknowledges that a person was a 
patient unless the subpoena is submitted with an authorization that complies with 42 CFR 
Part 2 regulations. HIPAA-compliant authorizations are not sufficient under 42 CFR Part 
2, because they do not include all required elements of a valid release under 42 CFR Part 
2.  

The Substance Abuse and Mental Health Service Administration (SAMHSA) is 
responsible for administering 42 CFR Part 2. SAMSHA has published a Fact Sheet called 
“Disclosure of Patient Records: Does Part 2 Apply to Me?” that provides assistance to 
individuals and entities regarding whether they must comply with the regulations. The 
regulations apply to substance use disorder programs within general hospitals.xxviii 
SAMSHA has also published a fact sheet called “Disclosure of Substance Use Disorder 
Patient Records: How Do I Exchange Part 2 Data?” that provides guidance on acceptable 
disclosures in a variety of situations, including with to Health Information Exchanges and 
Qualified Service Organizations.  

The information that is protected by these regulations includes information, 
whether or not recorded, that: 

a. would identify a patient as an alcohol or drug abuser either directly, by 
reference to other publicly available information, or through verification of 
such an identification by another person; and 

b. is drug abuse information obtained by a federally assisted drug abuse 
program after March 20, 1972, or is alcohol abuse information obtained by 

https://www.hhs.gov/hipaa/for-professionals/security/laws-regulations/index.html
https://www.hhs.gov/hipaa/for-professionals/security/guidance/index.html
https://www.hhs.gov/hipaa/for-professionals/breach-notification/index.html
https://www.samhsa.gov/sites/default/files/does-part2-apply.pdf
https://www.samhsa.gov/sites/default/files/how-do-i-exchange-part2.pdf
https://www.samhsa.gov/sites/default/files/how-do-i-exchange-part2.pdf
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a federally assisted alcohol abuse program after May 13, 1974 for the 
purpose of treating alcohol or drug abuse, making a diagnosis for that 
treatment, or making a referral for that treatment.xxix 

These regulations do not apply, however, to: 

a. Information maintained in connection with Veterans’ Administration 
medical services; 

b. Information obtained by the Armed Forces when the patient was subject to 
the Code of Military Justice; 

c. Communications of information between or among personnel having a 
need for the information in connection with their duties that arise out of the 
provision of diagnosis, treatment, or referral for treatment of alcohol or 
drug abuse; 

d. Communications between a program and a qualified service organization 
needed by the organization to provide services to the program; 

e. Communications from program personnel to law enforcement officers if the 
communications are directly related to the patient’s commission (or threat) 
of a crime on the premises of the program or against program personnel and 
are limited to the circumstances of the incident at issue, the patient status 
of the individual, his name and address, and last known whereabouts; and 

f.  Report suspected child abuse and neglect under state law, although the 
restrictions continue to apply to the original alcohol or drug abuse patient 
records, maintained by the program, including their disclosure and use for 
civil or criminal proceedings that may arise out of the report of suspected 
child abuse and neglect.xxx 

Information protected by these regulations may be disclosed with a patient’s 
consent, provided that the consent is not expired and is not known to have been revoked 
or to be materially false, but the consent must include the following elements: 

a. Specific name or general designation of the program or person permitted to 
make the disclosure;4 

                                                 
4 Note that consent forms are required to disclose information to third-party payers under 42 CFR 
2.31(a)(4)(ii). The payer entity name must be on the form at the time the patient signs it, because consent 
forms must have every blank filled in when the patient signs. It is common practice with HIPAA 
authorizations to have the patient sign a form with a blank for the entity authorized to disclose that is filled 
in by the entity requesting disclosure when the request is made. For example, a lawyer representing an 
injured person will have one form signed, then copy it and fill in the names of various providers on different 
copies of the form. This practice is impermissible for substance use disorder records. 
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b. The name or title of the individual or organization to which disclosure is to 
be made; 

c. The name of the patient; 

d. The purpose of the disclosure; 

e. How much and what kind of information is to be disclosed;5 

f. The signature of the patient, or person authorized to give consent; 

g. The date of the consent; 

h. A statement that the consent is subject to revocation at any time except to 
the extent that the program or person which is to make the disclosure has 
already acted in reliance upon the consent; and 

i. The date, event, or condition, when the consent will expire.xxxi 

Disclosures without patient consent are only permitted to medical personnel who 
have a need for information about a patient for the purpose of treating a condition that 
poses an immediate threat to the health of any individual and requires immediate medical 
intervention.xxxii In the event of disclosure without patient consent, the program must 
document the disclosure, setting forth in writing the name of the medical personnel to 
whom disclosure was made; the name of the individual making disclosure; the date and 
time of the disclosure; and the nature of the emergency (or error, if report sent to the 
FDA.).xxxiii  

Notwithstanding the above, there are no circumstances under which these 
regulations compel or require hospitals to provide the information addressed.xxxiv That is, 
“[i]f any circumstances exist under which disclosure is permitted, that circumstance acts 
to remove the prohibition on disclosure but it does not compel disclosure. Thus, the 
regulations do not require disclosure under any circumstances.” Both a court order and a 
subpoena are necessary before a hospital must disclose records under these 
regulations.xxxv 

i HIPAA regulations are codified at 45 C.F.R. Parts 160 and 164. 
ii 45 C.F.R. § 160.103 (2006) 
iii 45 C.F.R. §164.502(a). 
iv 45 C.F.R. §160.103. 
v Id. 
vi 45 C.F.R. §164.502(a)(2). 
vii 45 C.F.R. § 164.502(f). 
viii 45 C.F.R. § 164.502(b). 

                                                 
5 This is one of the provisions that makes a HIPAA-compliant release inadequate. The guidance provided 
in the Federal Register publication of the final rules indicates that a patient must be given reasonable 
options regarding what is to be disclosed. “All substance use disorder information” is acceptable only when 
a list of other options is also provided on the form of written consent. Federal Register, Vol. 82, No. 11, at 
6086-6087 (1/18/2017). 
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ix 45 CFR § 164.508. 
x 45 CFR § 164.522. 
xi 45 C.F.R. § 164.522(a)(1)(vi). 
xii 45 CFR § 164.524.    
xiii 45 CFR § 164.526.   
xiv 45 CFR § 164.528. 
xv See 45 C.F.R. § 164.530(i) and (j) (2009). 
xvi See 45 C.F.R. § 164.530(a)(1)(i). 
xvii See 45 C.F.R. § 164.530(b) & (e) (2009). 
xviii See 45 C.F.R. § 164.530(f). 
xix See 45 C.F.R. § 164.530(c). 
xx See 45 C.F.R. § 164.530(d). 
xxi See 45 C.F.R. § 164.520(c). 
xxii 45 C.F.R. § 164.302. 
xxiii 45 C.F.R. § 164.306(a). 
xxiv 45 C.F.R. § 164.306(b). 
xxv 45 C.F.R. § 164.306(d). 
xxvi 45 C.F.R. § 164.400-414. 
xxvii 42 C.F.R. § 2.3(a); 42 U.S.C. §§ 290ee-3. 
xxviii 42 C.F.R. § 2.12(e)(1). 
xxix 42 C.F.R. § 2.12(a)(1). 
xxx 42 C.F.R. § 2.12(c). 
xxxi 42 C.F.R. § 2.31(a) and (c). A sample consent form can be found at 42 C.F.R. § 2.31(a)(9)(b.). 
xxxii 42 C.F.R. § 2.51. 
xxxiii 42 C.F.R. § 2.51(c). 
xxxiv 42 C.F.R. § 2.3(b)(1).   
xxxv 42 C.F.R. § 2.61. 
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CHAPTER 4: NEW MEXICO PRIVACY AND CONFIDENTIALITY 

Purpose of this Chapter 
 
This Chapter addresses New Mexico laws and regulations regarding privacy and 
confidentiality of health information that are more stringent than HIPAA or that apply 
when HIPAA defers to state law.  
 
Child Abuse or Neglect Reporting and Patient Confidentiality 

HIPAA permits disclosure of protected health information when such disclosure is 
required by law. In New Mexico, every person, including but not limited to physicians and 
nurses, is required to report all known or reasonably suspected cases of child abuse or 
neglect to: 

a. New Mexico Children, Youth and Families Department (“CYFD”) Statewide 
Central Intake (“SCI” pronounced “Sky”) Hotline number (800-797-3260);  

b. Local law enforcement agency; or 

c. Tribal law enforcement or social services agencies for any Indian child 
residing in Indian country.i   

CYFD, local law enforcement or the appropriate Tribal law enforcement or social 
services may access any records pertaining to child abuse or neglect, except as otherwise 
provided in the statute.ii Neither consent nor authorization to disclose by the parent, 
guardian, custodian or child is required to make these mandated disclosures, or for law 
enforcement to gather evidence, including taking photographs.   

Mental Health and Developmental Disability Records and Information 

Patient records created or maintained by a residential facility for the mentally ill 
or developmentally disabled are confidential in that disclosure is prohibited without the 
authorization of the client, or a legally authorized representative of the client, of any 
information from which a person well acquainted with the client might recognize the 
client as the described person, or any code, number or other means that can be used to 
match the client with confidential information regarding him.iii Such authorization must: 

a. be written and signed by the patient (if the patient is an adult or a child age 
14 or older who is competent);iv  

b. contain a statement of the patient’s right to examine and copy the 
information to be disclosed;  

c. specify the name and title of the recipient of such information; and 

d. provide  a description of the use that may be made of the information.v 

https://cyfd.org/
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A HIPAA-compliant authorization is sufficient except that it cannot contain the statement 
required by HIPAA that the records may be subject to re-disclosure and no longer 
protected by privacy and confidentiality laws. State law requires separate client 
authorization for any re-disclosure of records properly disclosed under law.vi 

State law has fewer circumstances than HIPAA where disclosures can be made 
without the patient’s authorization, so state law controls disclosure. Without a patient’s 
authorization, confidential mental health records of adults may be disclosed only: 

a. when the request is from a mental or developmental disability professional, 
employee or trainee working with mentally disordered or developmentally 
disabled persons to the extent the requestor’s practice, employment or 
training on behalf of the patient requires they have access to such 
information; 

b. when disclosure is necessary to protect against a clear and substantial risk 
of imminent serious physical injury or death inflicted by the patient on 
himself or another; 

c. when disclosure is to the patient’s primary caregiver and is only of 
information necessary for continuity of the patient’s treatment in the 
judgment of the treating physician or certified psychologist who discloses 
the information; or  

d. when disclosure is to an insurer contractually obligated to pay part or all of 
the expenses relating to the patient’s treatment at the residential facility. 
Disclosed information is limited to: 

(1) patient identifying information;  

(2) information identifying the facility or treating (or supervising)  physician; 
and 

(3) the dates and duration of the residential treatment.vii 

For children, there are additional circumstances where authorization is not 
required. Disclosure is permitted when the disclosure or transmission is: 

a. necessary for treatment of the child and is made in response to a request 
from a clinician;  

b. necessary to protect against a clear and substantial risk of imminent serious 
physical injury or death inflicted by the child on himself or another; 

c. determined by a clinician not to cause substantial harm to the child and a 
summary of the child’s assessment, treatment plan, progress, discharge 
plan and other information essential to the child’s treatment is made to a 
child’s legal custodian or guardian ad litem; 
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d. to the primary caregiver of the child and the information disclosed was 
necessary for the continuity of the child’s treatment in the judgment of the 
treating clinician who discloses the information;   

e. to an insurer contractually obligated to pay part or all of the expenses 
relating to the treatment of the child at the residential facility. The 
information disclosed must be limited to data identifying: 

(1) the child; 

(2) the facility or treating physician; and 

(3) the dates and duration of the residential treatment.  It is not a defense to 
an insurer’s obligation to pay, that the information relating to the 
residential treatment of the child, apart from information disclosed 
pursuant to this section, has not been disclosed to the insurer; 

f. to a protection and advocacy representative pursuant to the federal 
Developmental Disabilities Assistance and Bill of Rights Act and the federal 
Protection and Advocacy for Mentally Ill Individuals Amendments Act of 
1991; or 

g. pursuant to a court order issued for good cause shown after notice to the 
child and the child’s legal custodian and opportunity to be heard is given. 
Before issuing an order requiring the disclosure, the court must find that:  

(1) other ways of obtaining the information are not available or would not be 
effective; and  

(2) the need for the disclosure outweighs the potential injury to the child, the 
clinician-child relationship and treatment services.viii 

Information must also be disclosed to a court-appointed guardian ad litem without 
consent of the child or the child’s legal custodian.ix  

HIV Testing Information 

   New Mexico law prohibits disclosure of the identity of a person who is tested for 
the Human Immunodeficiency Virus and the results of that test.x The only exceptions to 
this general rule are disclosures to:  

a. The subject of the test, the subject’s legally authorized guardian or custodian 
and any person designated in a legally effective release executed by the 
subject; 

b. An authorized agent, a credentialed or privileged physician or employee of 
a health facility or health care provider if the health care facility or health 
care provider itself is authorized to obtain the test results, the agent or 
employee provides patient care or handles or processes specimens of body 
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fluids or tissues and the agent or employee has a need to know such 
information; 

c. A health facility or health care provider that processes, procures, distributes 
or uses: 

(1) human body parts from deceased persons with respect to medical 
information regarding that person; 

(2) semen that was provided prior to the effective date of the Human 
Immunodeficiency Virus Test Act for purposes of artificial insemination; 

(3) blood or blood products for transfusion or injection; 

(4) human body parts for transplant with respect to medical information 
regarding the donor recipient. 

d. Health facility staff committees or accreditation or oversight review 
organizations which are conducting program monitoring, evaluation or 
services (so long as any identity remains confidential); 

e. Authorized medical or epidemiological researchers who may not further 
disclose any identifying characteristics or information; 

f. For purposes of application or reapplication for insurance coverage, an 
insurer or re-insurer upon whose request the test is performed; and 

g. The New Mexico Health Department, Public Health Division, or the U.S. 
Public Health Service in accordance with requirements for reporting a 
diagnosed case of AIDS, which now includes provision of “partner services” 
involving contacting individuals at risk of infection via established 
communication protocols developed by DHHS.xi 

Disclosure made pursuant to this Act must be accompanied by a statement in 
writing that includes the following or substantially similar language: 

This information has been disclosed to you from records whose confidentiality is 
protected by state law.  State law prohibits you from making any further disclosure 
of such information without the specific written consent of the person to whom 
such information pertains, or as otherwise permitted by state law. A person who 
makes an unauthorized disclosure of this information is guilty of a petty 
misdemeanor and shall be sentenced to imprisonment in the county jail for a 
definite term not to exceed six (6) months or the payment of a fine of not more 
than $500, or both.xii 

A sample of a release of the results of a HIV test can be found at NMHA Form 54 – 
Authorization to Release Human Immunodeficiency Virus Test Results. 
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Sexually Transmitted Disease Testing 

  New Mexico law prohibits disclosure of the identity of any person upon whom a 
test for sexually transmitted diseases is performed or the result of such a test in a manner 
that permits identification of the subject of the test, except to the following persons: 
 

(1) the subject of the test or the subject's legally authorized representative, 
guardian or legal custodian; 

(2) any person designated in a legally effective release of the test results executed 
prior to or after the test by the subject of the test or the subject's legally authorized 
representative; 

(3) an authorized agent, a credentialed or privileged physician or an employee of a 
health facility or health care provider if the health care facility or health care 
provider itself is authorized to obtain the test results, the agent or employee 
provides patient care or handles or processes specimens of body fluids or tissues 
and the agent or employee has a need to know such information; 

(4) the department of health and the centers for disease control and prevention of 
the United States public health service in accordance with reporting requirements 
for a diagnosed case of a sexually transmitted infection; 

(5) a health facility or health care provider that procures, processes, distributes or 
uses: 

(a) a human body part from a deceased person, with respect to medical 
information regarding that person; 

(b) semen for the purpose of artificial insemination; 

(c) blood or blood products for transfusion or injection; or 

(d) human body parts for transplant with respect to medical information 
regarding the donor or recipient; 

(6) health facility staff committees or accreditation or oversight review 
organizations that are conducting program monitoring, program evaluation or 
service reviews, as long as any identity remains confidential; 

(7) authorized medical or epidemiological researchers who may not further 
disclose any identifying characteristics or information; and 

(8) for purposes of application or reapplication for insurance coverage, an insurer 
or reinsurer upon whose request the test was performed.xiii 

 Whenever disclosure is made, it shall be accompanied by a statement in writing 
that includes the following or substantially similar language: "This information has been 
disclosed to you from records whose confidentiality is protected by state law. State law 
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prohibits you from making any further disclosure of this information without the specific 
written consent of the person to whom this information pertains or as otherwise 
permitted by law. A person who makes an unauthorized disclosure of this information is 
guilty of a petty misdemeanor under New Mexico law and shall be sentenced to 
imprisonment in the county jail for a definite term not to exceed six months or the 
payment of a fine of not more than five hundred dollars ($500), or both."xiv 

Genetic Testing 

New Mexico law regarding genetic analysis of an individual or collection addresses 
not only confidentiality, but collection, testing, and retention of genetic information. The 
law prohibits retention, transmission or use of genetic information without the informed 
and written consent of the individual or the individual's authorized representative, except 
in limited circumstances.xv If an individual requests destruction of genetic test results and 
samples, they must be destroyed. However, original medical records may be maintained, 
but are subject to the rules of confidentiality and access. Life, disability, and long-term 
care insurers are also exempt from the destruction requirement, but must give notice to 
the individual, in writing prior to testing, that such testing will be used by the insurer 
solely for the purposes of the business of the insurer.xvi 

Except as discussed above, an individual's DNA, genetic information or the results 
of genetic analysis may be obtained, retained, transmitted or used without the individual's 
written and informed consent pursuant to federal or state law or regulations only: 

(1) to identify an individual in the course of a criminal investigation by a law 
enforcement agency; 

(2) if the individual has been convicted of a felony, for purposes of maintaining a 
DNA database for law enforcement purposes; 

(3) to identify a deceased individual; 

(4) to establish parental identity; 

(5) to screen newborns; 

(6) if the DNA, genetic information or results of genetic analysis are not identified 
with the individual or the individual's family members; 

(7) by a court for determination of damage awards pursuant to the Genetic 
Information Privacy Act; 

(8) by medical repositories or registries; 

(9) for the purpose of medical or scientific research and education, including 
retention of gene products, genetic information or genetic analysis if the identity of the 
individual or the individual's family members is not disclosed; 
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(10) for the purpose of emergency medical treatment consistent with applicable 
law; or 

(11) by a laboratory conducting an analysis or test of a specified individual pursuant 
to a written order to the laboratory from a health care practitioner or the health care 
practitioner's agent, including by electronic transmission.xvii 

Nothing in subparagraphs (5), (8), (9), (10) or (11) above authorizes a person to 
obtain, retain, transmit or use an individual's DNA, genetic information or the results of 
genetic analysis if the individual or the individual's authorized representative or guardian, 
or the parent or guardian of a minor child, gives notice to the person of an objection on 
the basis of religious tenets or practices.

i NMSA 1978, § 32A-4-3 (2005). 
ii Id. 
iii NMSA 1978, § 43-1-19 (2009) (for adults); NMSA § 32A-6A-24 (2008) (for children). 
iv In the case of a minor younger than 14 years old, the child’s legal custodian is authorized to consent to 
disclosure on behalf of the child. NMSA § 32A-6A-24 (2008). When there is evidence that an adult or 
adolescent (14 years or older) patient is incapable of giving or withholding valid consent and the patient 
does not have a guardian or treatment guardian appointed by the court, the person seeking access to such 
information must petition the court to force the appointment of a treatment guardian to make the decision 
for the patient. NMSA 1978, § 32A-6A-24(C) (2008). 
v NMSA 1978, § 43-1-19(2009)(adults); NMSA 1978, § 32A-6A-24(2008). For an example, see NMHA Form 
13 - Consent to Release of Records Concerning Mental Health or Developmental Disabilities. 
vi NMSA 1978, § 32A-6A-24(2008). 
vii NMSA 1978, § 43-1-19(B)(2009). 
viii NMSA 1978, § 24-6A-24(D) (2008). 
ix NMSA 1978, § 32A-6A-24(B)(2008). 
x NMSA 1978, §§ 24-2B-1 to 9 (2007). 
xi NMSA 1978, § 24-2B-6 (2010). 
xii NMSA 1978, § 24-2B-7 (1996). 
xiii NMSA 1978, § 24-1-9.4 (1996). 
xiv Id. 
xv NMSA 1978, § 24-21-3 (2015). 
xvi NMSA 1978, § 24-21-5 (2015). 
xvii NMSA 1978, § 24-21-3 (2015). 
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CHAPTER 5: PREPARATION, MAINTENANCE, AND RETENTION OF 
PATIENT MEDICAL RECORDS 

Purpose of this Chapter 
 
This Chapter addresses state and federal requirements for preparation, maintenance, and 
retention of medical records.  
 
General Guidelines 

A hospital has a duty to maintain accurate and complete patient medical records.  
The medical record is the basis for evaluation of medical care given to patients.  It provides 
a channel of communication between physicians and other health professionals 
contributing to patient care.  In addition, the medical record  is a legal document 
providing the best evidence of a hospital's care of the patient, which can be critical in 
defending a medical malpractice claim. Additionally, physicians, physician assistants, and 
anesthesiologist assistants may be subject to discipline by the New Mexico Medical Board 
for improper management of medical records.i  Thus, it is essential that hospitals should 
develop and enforce policies and procedures that promote good record keeping by 
hospital employees and medical staff. 

1. New Mexico Hospital Licensure Requirements for Medical Records 

The New Mexico Department of Health regulations governing the licensure of 
acute care, limited services, and special hospitals include requirements for the contents 
of medical records. The requirements are in Section 7.7.2.30(C) of the regulations on the 
Department of Health website. 

2. CMS Guidance on Medical Records 

 The Centers for Medicare and Medicaid Services (CMS) requires that 
providers submit adequate documentation to ensure that claims are supported as billed. 
CMS has developed a fact sheet on Compliance with Medical Record Documentation 
Requirements. 

 CMS also provides a variety of guidance documents on use of electronic 
health records (EHR) systems, including guidance on Medicare Promoting 
Interoperability Programs for eligible hospitals, critical access hospitals, and dual-eligible 
hospitals attesting to CMS. The Interoperability Programs guidance for 2020 can be 
found on www.cms.gov here; the same website provides links to other CMS guidance on 
EHR systems. 

3.  Recommendations for Charting 

The following are some recommendations to be considered when establishing 
hospital-charting policies: 

http://164.64.110.134/parts/title07/07.007.0002.html
http://164.64.110.134/parts/title07/07.007.0002.html
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/Fast-Facts/Medical-Records-Documentation
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNProducts/Fast-Facts/Medical-Records-Documentation
http://www.cms.gov/
https://www.cms.gov/Regulations-and-Guidance/Legislation/EHRIncentivePrograms/2020ProgramRequirementsMedicare
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1. Charting should be objective and factual, and should avoid personal 
references and opinions about the patient and the care rendered by other 
health care personnel. Providers making chart entries into an electronic 
medical records should not copy and paste from previous entries, as this can 
create errors that call into question the accuracy of the entire patient record. 
All entries should be signed, initialed, or electronically authenticated in a 
way that makes it clear who made the entry.  

2. Entries into medical records should be accurate and timely.  Discrepancies 
between certain medical record entries and what actually happened to a 
patient could compromise the legitimacy of the entire medical record.  

3. Hospitals should maintain accurate lists and signatures for all staff 
authorized to make entries into medical records. The hospital should have 
policies and procedures regarding who may make entries into medical 
records and which entries must be countersigned and by whom. 

4. A hospital should maintain lists of approved acronyms and no other 
acronyms should be permitted in medical records to avoid confusion about 
what an acronym means. 

5. Hospitals should have policies addressing how and when corrections may 
be made to a medical record, whether paper or electronic. The erroneous 
information should not be eradicated, but should be preserved as legible 
with the corrected information added.  

Retention of Records 

A. New Mexico Hospital Licensure Requirements 

All records directly relating to the care and treatment of a patient must be retained 
and preserved for a period of ten (10) years following the last discharge of the patient, 
unless the patient is a minor, in which case the records shall be maintained until the age 
of majority plus one year.ii This and additional requirements for medical record retention 
for applicable facilities can be found in section 7.7.2.30(B) of the regulations on the 
Department of Health website. 

 
B. CMS Requirements 

 CMS requires that medical records related to claims for services provided to 
Medicare beneficiaries be kept for five (5) years. An educational fact sheet prepared by 
CMS regarding medical record retention can be found here. 
 

C. Other Payor Requirements 

 A hospital should review its agreements with private payors and Medicaid payors 
to determine whether retention requirements in those agreements are longer than the 

http://164.64.110.134/parts/title07/07.007.0002.html
http://164.64.110.134/parts/title07/07.007.0002.html
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNMattersArticles/downloads/SE1022.pdf
https://www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/MLNMattersArticles/downloads/SE1022.pdf
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New Mexico licensure requirements. If so, the hospital should comply with the retention 
periods in the payor agreements.

i NMSA 1978, § 61-6-15(D)(33) & (34) (2010). 
ii The age of majority in New Mexico is 18. NMSA 1978, § 28-6-1 (1973). 
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CHAPTER 6: SCREENING, TREATMENT, TRANSFER AND DISCHARGE OF 
PATIENTS 

Purpose of this Chapter 
 
This Chapter addresses requirements of the Emergency Medical Treatment and Active 
Labor Act for screening, treatment, and transfer of patients and issues related to 
discharge of minors and patients against medical advice.  
 
The Duty to Treat in the Emergency Department 

 The Emergency Medical Treatment and Active Labor Act (EMTALA) establishes 
the parameters for treatment, transfer and discharge of all patients who seek emergency 
room assistance, and applies to all participating Medicare hospitals with a “dedicated 
emergency department” and to "any physician who is responsible for the examination, 
treatment, or transfer of an individual in a participating hospital, including a physician 
on-call for the care of such individual."i  

A. The Scope of EMTALA 

The requirements of EMTALA apply when a person comes to a “dedicated 
emergency department” (“DED”) of a hospital and “requests examination or treatment of 
a medical condition.” To be a DED under EMTALA, at least one of the following must be 
true of the department or unit:  

 
a. it is licensed by the State as an emergency room or emergency department;  

b. it is held out to the public (by name, posted signs, advertising, or other 
means) as a place that provides care for emergency medical conditions on 
an urgent basis without requiring a previously scheduled appointment; or  

c. it provided at least one-third of all its outpatient visits during the previous 
calendar year for the treatment of emergency medical conditions on an 
urgent basis without requiring a previously scheduled appointment.  

Individuals who “come to the emergency department” include those who present:  

a. to the hospital’s DED, regardless of whether the DED is on the hospital’s main 
campus or off-campus;  

b. on hospital property and request an examination or treatment for what may 
be an emergency medical condition, or has such a request made on his 
behalf; or 

c. in a ground or air ambulance owned and operated by the hospital, even if 
the ambulance is not on the hospital property.ii  

https://www.cms.gov/Regulations-and-Guidance/Legislation/EMTALA/
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“Hospital property” is limited to the main campus and includes the parking lot, sidewalk, 
and driveway.iii  

Inside the hospital’s DED, the EMTALA obligations are triggered when a person 
or someone on behalf of the person requests an examination or treatment for a medical 
condition, even if it is not an emergency condition. The obligation is also triggered “if a 
prudent layperson observer would believe, based on the individual’s appearance or 
behavior, that the individual needs examination or treatment for a medical condition” 
ivOutside the hospital’s DED, EMTALA is triggered by a request for examination or 
treatment for what may be an emergency medical condition or “if a prudent layperson 
observer would believe based on the individual’s appearance or behavior, that the 
individual needs emergency examination or treatment.”v  

EMTALA applies only to an individual who is not an inpatient of the hospital.  Once 
the individual has been admitted as an inpatient in good faith (i.e. not to avoid EMTALA 
obligations) or the individual has begun outpatient services as part of an encounter, any 
further obligations under EMTALA are discharged.vi  

B. Initial Screening Requirements 

Any individual who “comes to the emergency department” of a hospital and 
requests an examination or treatment for a medical condition must be given an 
“appropriate medical screening examination” (within the capabilities of the hospital's 
emergency department, including ancillary services routinely available to the emergency 
department) to determine whether an “emergency medical condition” exists. An 
“emergency medical condition” is defined as: 

 
a. a medical condition manifesting itself by acute symptoms of sufficient severity 

such that the absence of immediate medical attention could reasonably be 
expected to result in placing the individual's health in jeopardy (or, with 
respect to a pregnant woman, the health of her unborn child), serious 
impairment to bodily function, or serious dysfunction of any bodily organ or 
part; or  

b. with respect to a pregnant woman who is having contractions, where there 
is inadequate time for safe transfer before delivery or where the transfer 
may pose a threat to the woman or unborn child.vii   

A hospital may not delay in providing the screening examination or necessary 
stabilizing treatment in order to inquire about an individual's method of payment or 
insurance status.  Reasonable registration processes are permissible, however, provided 
that the inquiry does not delay screening or treatment or unduly discourage individuals 
from remaining for further evaluation.viii  

If an individual refuses to consent to the medical examination or treatment 
discussed above, the hospital must inform the individual of the risks and benefits of 
foregoing the examination and treatment and take all reasonable steps to secure the 
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individual's written informed consent in refusing the examination and treatment. See 
NMHA Form 4, Refusal to Consent to Treatment.  

C. Treatment or Transfer Requirements 

Where the hospital determines that an emergency condition exists, the hospital 
must provide for (1) such further examination and treatment necessary to “stabilize the 
medical condition” or (2) an appropriate transfer of the individual to another medical 
facility. A condition is “stabilized” when no further material deterioration of the condition 
is likely to occur during the transfer of the individual from a facility or, in the case of a 
pregnant woman, when the woman has delivered (including the placenta). 

 
Transfer or discharge may not occur before an individual is stabilized unless one 

of the following occurs:  1) the individual requests the transfer, in writing, after being 
informed of the risk of transfer and of the hospital's obligation to treat, or 2) the physician 
signs a certification that, based on the information available at the time of the transfer, 
the medical benefits which can be expected from treatment at another facility outweigh 
the increased risks from the transfer. A summary of the risks and benefits, as well as the 
reasons for the transfer, must be included in the certification.  If a physician is not 
physically present in the emergency department at the time of transfer, a “qualified 
medical person” may consult with the physician and, if the physician determines that the 
benefits of transfer outweigh the risks, the qualified medical person may sign the 
certification for transfer.  The physician must subsequently sign the certification.ix  

In performing a transfer, the following requirements must also be satisfied:   

a. the transferring hospital must provide all medical treatment within its 
capacity to minimize the risk of transfer to the patient or unborn child;  

b. the receiving facility has available space and qualified personnel for the 
treatment of the individual, and has agreed to accept transfer of the 
individual and to provide appropriate medical treatment;  

c. the transferring hospital must send to the receiving facility all medical 
records relating to the emergency medical condition that are available at the 
time of transfer including, among other things, the name and address of any 
on-call physician who has refused or failed to appear within a reasonable 
time to provide necessary stabilizing treatment(records that are not 
available at the time of transfer, such as test results, must be sent as soon as 
practicable); and 

d. the transfer is effected through qualified personnel and transportation 
equipment, as required including the use of necessary and medically 
appropriate life support measures during transfer.x 

Hospitals with specialized facilities and regional referral centers may not refuse to accept 
the transfer of an individual requiring such facilities if they have the capacity to treat the 
individual. Notwithstanding the above, during a declared emergency, hospitals located 
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within the emergency area are not subject to sanctions for transferring a patient in 
violation of EMTALA.xi  

D. Additional Requirements 

Hospitals with Medicare Provider Agreements must also comply with additional  
requirements, which may be found under the General Information section of the State 
Operations Manual Appendix V – Interpretative Guidelines – Responsibilities of 
Medicare-Participating Hospitals in Emergency Cases.  

  
E. Enforcement  

Hospitals that knowingly, willfully or negligently violate EMTALA are subject to 
suspension or termination of their Medicare Participation Agreements. Hospitals and 
physicians that knowingly or negligently violate the Act may be assessed a civil monetary 
penalty of up to $50,000 per violation. A physician who signs a certification for transfer 
may also be penalized if the physician knew or should have known that the risks of 
transfer did not outweigh the benefits; or misrepresents an individual’s condition or other 
information, “including a hospital’s obligation under this section.” If the certifying 
physician’s violation is “gross and flagrant” or is repeated, the physician may be excluded 
from participation in Medicare and state health care programs in addition to being 
assessed civil monetary penalties. Furthermore, any individual injured or any medical 
facility that suffers a financial loss as a direct result of a hospital's violation of the Act may 
bring a civil suit against the hospital and recover any damages available under state law.xii  

Additional Discharge Requirements 

A. Discharge Planning 

Although the decision to discharge a patient is that of the individual physician, 
well-defined procedures for patient discharge should be established. These procedures 
can help prevent wrongful or negligent discharge from a hospital, and thus avoid and 
minimize a hospital’s potential discharge liability. In addition to the general advisability 
of establishing discharge procedures, hospitals with Medicare Provider Agreements are 
required to establish a “Discharge Planning Process”.xiii To comply with federal 
requirements, the discharge planning process for a hospital with a Medicare Provider 
Agreement should include the following elements: 

 
a. The hospital must identify at an early stage of hospitalization those patients 

who are likely to suffer adverse consequences upon discharge in the absence 
of adequate discharge planning;  

b. The hospital must provide a discharge planning evaluation for patients 
identified as indicated above (discharge planning evaluation should also be 
provided to any other patient who requests such an evaluation); 

https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som107ap_v_emerg.pdf
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som107ap_v_emerg.pdf
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som107ap_v_emerg.pdf
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c. The discharge planning evaluation must include an assessment of the 
patient's need for appropriate post-hospital services, including hospice and 
post-hospital extended care services and the availability of those services;  

d. The evaluation must be made on a timely basis to ensure that appropriate 
arrangements for post-hospital care can be made before discharge and to 
avoid unnecessary delays in discharge;  

e. The evaluation should be included in the patient's medical record and the 
results of the evaluation must be discussed with the patient or the patient's 
representative;  

f. Upon the request of a patient's physician, the hospital must arrange for the 
development and initial implementation of a discharge plan for the patient; 
and  

g. The discharge plan must be developed by or under the supervision of a 
registered professional nurse, social worker, or other appropriately 
qualified personnel; not specify or otherwise limit the qualified provider 
that may provide post-hospital home health services; and identify (in a form 
and manner specified by the Secretary) any entity to which the individual is 
referred in which the hospital has a disclosable financial interest or which 
has such an interest in the hospital. 

Once established, a hospital’s discharge procedures should be strictly followed. 
Indeed, hospital liability may derive from failure to follow established discharge 
procedures. Hospitals also may be liable to third parties injured as a result of the negligent 
or wrongful discharge of a patient. See Chapter One. 

B. Patient-Requested Discharge 

When a patient wishes to leave the hospital against medical advice, refusal to 
discharge a competent patient who wishes to leave may constitute false imprisonment 
even though hospital personnel believe that the release would be medically unwise. 
Therefore, an attempt should be made to discuss the situation with the patient in an effort 
to have the patient reconsider.  If the patient insists upon being discharged, the hospital 
should generally honor the request. However, to protect the hospital against a later charge 
that it was improper to release the patient, a form such as NMHA Form 15, Leaving 
Hospital Without Authorization and Against Advice, should be completed. As discussed 
above, if the patient insists on leaving and has an emergency condition that has not been 
stabilized, NMHA Form 4, Refusal to Consent to Treatment, should be completed.  In 
addition, it should be documented in the patient’s medical record that the risks and 
consequences of the decision were carefully discussed with the patient. 

 Notwithstanding the above, a hospital can refuse to discharge a patient if, in the 
medical judgment of the attending physician, the patient is suffering from a mental 
disorder and presents a danger of serious harm to himself or to others. In this instance, 
the hospital should take steps to initiate emergency involuntary detention and evaluation 
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under the New Mexico Mental Health and Developmental Disabilities Code.xiv  Likewise, 
if the patient’s representative seeks release against medical advice for a minor or for an 
incompetent adult, and if the release would seriously endanger the patient, the hospital 
should institute legal action to protect the wellbeing of the patient. 

C. Discharge of Minors 

A child should not be discharged to any person other than the legally responsible 
representative of the child (usually the mother or father) without written authorization 
from that representative. Discharge to the representative should be made only upon 
satisfactory identification based upon personal recognition or credentials such as a 
driver's license, credit card, or membership card. If the minor is to be released to a person 
other than the parents for a purpose such as transporting the child home, transferring the 
minor to another facility, or taking the child to a foster home, it is necessary for the 
hospital to obtain written authorization of the person entitled to the custody of the minor 
and the written receipt of the person authorized to take custody. See NMHA Form 16, 
Discharge of Minor.   

In the case of adoption, a hospital should be sure that it releases the newborn to 
the custody of a person duly authorized to remove the infant from the hospital. If the 
parent or parents have relinquished control of the baby to a child placement agency, the 
agency may remove the child from the hospital.  In evaluating a relinquishment, note that 
under New Mexico law a mother may not be required to relinquish her child before birth, 
nor is a relinquishment valid when it occurs within 48-hours of the birth of the child.xv In 
any case, the hospital should still endeavor to obtain the birth parent or parents signed 
release allowing the child to be taken from the hospital by a representative of the agency.  

If the parent or parents have relinquished custody of the child to proposed adoptive 
parents, the attorney representing the adoptive parents should have obtained a court 
order authorizing him or her to act on behalf of the adoptive parents. With a court order, 
the attorney may remove the child from the hospital. However, the hospital still should 
require the birth parent or parents to sign a release allowing the child to be taken from 
the hospital by the adoptive parent's legal representative. NMHA Form 16, Discharge of 
Minor, may also be used for this purpose. The hospital should require production of the 
written relinquishment of the child, signed by the natural parent or parents, and/or the 
court order authorizing the attorney to act on behalf of the adoptive parents. Copies of 
these documents should be kept in the child's medical records. 

If the natural father appears at the hospital and asserts a claim to custody of the 
child, the hospital should not release the child to adoptive parents or their agents until 
the child's status is clarified by court order. However, the child may be placed in foster 
care by the New Mexico Children Youth and Families Department if he or she is ready for 
release and any questions regarding who has the legal right to the child are not yet 
resolved. 



58 
 

D. Temporary Absence Release 

 Generally, a patient should not be permitted to remain away from the hospital 
overnight without being discharged. Under some circumstances, a doctor may grant 
permission to leave the hospital for a brief period during the day.  If this occurs, the 
patient is not discharged from the hospital, but is temporarily "on leave." After having 
obtained written permission from his or her doctor to leave the hospital for a short time, 
the patient should complete a form attesting to the patient’s understanding of the 
physician’s recommendations during the period of temporary absence from the hospital. 
See NMHA Form 17, Temporary Absence Release, and Form 18, Physician Authorization 
of Temporary Absence. The physician should also write appropriate orders for the 
temporary absence in the patient's medical chart. The forms and the chart should indicate 
the hours during which the patient may be absent. The patient, of course, should be 
advised of any risks involved. In terms of minimizing risks of liability, it is preferable to 
discharge the patient rather than have the person physically out of the hospital, but 
technically still "admitted" to the hospital. 

 

i 42 U.S.C. § 1395dd (1985); Ruiz v. Kepler, 832 F. Supp. 1444, 1446-47 (D.N.M. 1993) (holding that patients 
need not be indigent to be protected under the Act and plaintiffs are not required to prove that the hospital 
acted for economic motives in transferring them).   
ii 42 C.F.R. § 489.24(b). 
iii 42 C.F.R. § 413.65 (2012). 
iv 42 C.F.R. § 489.24(b)(1). 
v 42 C.F.R. § 489.24(b)(2). 
vi 42 C.F.R.§ 489.24(a)(ii). 
vii 42 U.S.C. §§ 1395dd(e)(1)(A) & (B) (2011). 
viii 42 C.F.R. § 489.24(d)(iv). 
ix 42 U.S.C. § 1395dd(c)(1). 
x 42 U.S.C. § 1395dd(c)(2). 
xi 42 C.F.R. § 489.24(a)(2). 
xii 42 U.S.C. § 1395dd(d). 
xiii 42 U.S.C. § 1395(x)(ee) (2015). 
xiv NMSA 1978, §§ 43-1-1 to 43-1-25. 
xv NMSA 1978, § 32A-5-21(G) (2005). 
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CHAPTER 7: TREATMENT OF THE MENTALLY ILL AND 
DEVELOPMENTALLY DISABLED 

Purpose of this Chapter 
 
This Chapter addresses treatment, protection, and the rights of adults and minors with 
mental illness or and developmental disabilities as governed by applicable New Mexico 
statutes.  
 
Generally Applicable Provisions Adult Specific Requirements 

Procedures involving treatment and voluntary and involuntary admissions for 
mental health and developmental disability services are governed by the Mental Health 
and Developmental Disabilities Codei (the “Code”) while procedures for minors are 
covered under the Children’s Mental Health and Developmental Disabilities Act (the 
“Act”).ii The Code and the Act provide specific procedural safeguards for the client at each 
stage of the process of securing diagnosis and treatment. As the Code and the Act do not 
distinguish between public and private facilities with respect to commitment procedures, 
it is important that the requirements of the Code and the Act be incorporated into the 
policies and procedures of every hospital. 

 
A. Clients’ Rights 

Any adult or minor client receiving voluntary or involuntary residential treatment 
or habilitation services has the following rights:iii 
 

1. Legal representation and legal advice at all proceedings conducted under the 
Code. A lawyer must be appointed by the court at no cost to any client who 
cannot afford his or her own attorney. A child under 14 years of age shall be 
represented by a guardian ad litem and an attorney. 

2. Private visits from a lawyer, physician, psychologist, ordained clergy or social 
worker at any reasonable time, when necessary, and daily visits by persons of 
the client's choosing, subject to reasonable time restraints when necessary for 
proper operation of the facility. 

3. Access to writing materials and stamps and the right to send and receive sealed 
and uncensored mail regardless of ability to pay. 

4. Reasonable private access to telephones and long distance calls for 
emergencies, regardless of ability to pay.  

5. Freedom to follow or abstain from the practice of religion, with reasonable 
accommodations for worship. 

6. A humane environment, including a comfortable bed, adequate linen changes, 
reasonable storage space and reasonable privacy in sleeping and personal 
hygiene. 

7. Daily opportunities for physical exercise and outdoor exercise. 
8. A nourishing, well-balanced, varied and appetizing diet. 
9. Prompt and adequate medical attention, including a complete physical exam 

upon admission and every 12 months thereafter.  
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10. A clean, safe and comfortable environment. 
11. Freedom from unnecessary or excessive medication. Psychotropic medications 

must be reviewed at least every 30 days. 
12. Prompt treatment pursuant to an individualized treatment or habilitation plan, 

and consistent with the least restrictive means principle. 
13. The right not to be admitted to a mental health care facility without his or her 

consent. 
 

B. Psychotropic Medication 

In addition to specifying that the client has a right to be free from unnecessary or 
excessive medication, state law requires the following concerning the administration of 
medications to mentally and developmentally disabled persons:iv 

 
1. Medication must not be used as a punishment, for the convenience of staff, as 

a substitute for programs, or in quantities that interfere with the client's 
treatment or habilitation program. 

2. All prescriptions for psychotropic medication must be written with a 
termination date that does not exceed 30 days. 

3. Medication can only be administered pursuant to a physician's written or 
verbal order, signed within 24 hours if verbal, or by another licensed person 
with prescriptive privileges.  

4. Medication must be administered only by a physician, nurse or supervised 
medical or nursing student. 

5. The attending physician must review, on a regular basis, the drug regimen of 
each resident client under his or her care. and 

6. The medication can be administered on an emergency basis without consent if 
a physician believes that it is necessary to protect the client from serious harm. 
The physician must document the nature of the emergency and the reason that 
no treatment less drastic than the administration without consent was 
available. 

 
A hospital should develop a special consent form, in conjunction with the hospital’s 

lawyer, for use in documenting informed consent for the administration of psychotropic 
medications. Additionally, pregnancy tests should be performed on women and girls of 
child-bearing age who are being considered for psychotropic medication. 
 

C. Psychosurgery, Convulsive Treatment, Experimental Treatment and Behavior 
Modification 

No psychosurgery, convulsive treatment, experimental treatment or behavior 
modification program involving aversive stimuli or substantial deprivations can be 
administered to adults without proper consent. If the client is incapable of informed 
consent, courts can appoint a treatment guardian.v No psychosurgery or convulsive 
treatment should be performed on a child, except by the order of a court upon finding that 
such treatment is necessary to prevent serious harm to the minor, as New Mexico law 
does not currently allow for a guardian to consent to such treatment on a minor. Consent 
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of the minor or his or her parent to such treatment without a court order is invalid and 
not a defense in a subsequent legal action involving such treatment. Minors may not 
receive any form of aversive intervention except in limited circumstances.vi  

 
I. Use of Detention Facilities 

Whenever possible, a person detained under the Code on an emergency basis 
should be taken immediately to an evaluation facility. Detention facilities, as opposed to 
evaluation facilities, are to be used only as temporary shelters—for no longer than 24 
hours—in cases of extreme emergency when protective custody is necessary. Hospital 
administration, hospital counsel, and local law enforcement should consider establishing 
joint policies and procedures concerning the emergency detention of mentally ill persons, 
which should make clear the respective responsibilities of the hospital and the local 
detention facility if a person is determined to be dangerous. Mechanisms for making 
arrangements for transferring the person to an evaluation facility within 24 hours also 
should be established. 

 
II.  Individualized Treatment or Habilitation Plans 

Within 14 days of an adult client's admission to a facility, or 7 days of a minor’s 
admission, an individualized treatment or habilitation plan must be prepared, with the 
client’s participation to the extent possible. The plan must include: 

 
i. the nature of the specific problem and the specific needs of the client; 

ii. the least restrictive conditions necessary to achieve the purposes of the plan; 
iii. intermediate and long-range goals, a statement and rationale for achieving 

those goals, and a projected timetable for their attainment; 
iv. a description of proposed staff involvement with the client in order to attain 

these goals; 
v. criteria for release to a less restrictive setting for treatment or habilitation, 

criteria for discharge and a projected date for discharge; and 
vi. for Indian children, an evaluation of the child's cultural needs and access to 

cultural practices and traditional treatment.vii 
vii. mental status examination; 

viii. psychological assessment, which may include the use of psychological testing; 
ix. intellectual function assessment; and 
x. educational, vocational, social, medication and physical assessments, and 

cultural needs assessments for children.viii 
 

Treatment plans should be monitored over time. The client (or a minor client’s 
parent), the client's attorney, any mental health or developmental disabilities professional 
designated by the client, and the client's guardian or treatment guardian shall have access 
to information in such plans.ix  
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III. Financial Responsibility 

Indigent patients may receive care and treatment at state-operated facilities 
without charge, but such facilities may require payment for the cost of care and treatment 
by all other patients.x Payment amounts must be determined from established fee 
schedules based on ability to pay. Private hospitals are not expressly required under law 
to take involuntary commitments of indigent patients. However, Medicare-participating 
hospital's emergency psychiatric facilities must comply with the Emergency Treatment 
and Active Labor Act ("EMTALA"),xi which prohibits denial of services or transfer of 
patient in need of a medical screening evaluation and stabilizing treatment because they 
are unable to pay. Hospitals that receive Hill-Burtonxii funds must provide a certain 
amount of free care to indigents. 

 
IV. Confidentiality and Release of  Medical Records 

There are special statutory provisions regarding the confidentiality and release of 
mental health and developmental disability records.xiii More detailed discussion is 
contained in Chapter Three. 

V. Competence and Consent to Treatment 

A person receiving mental health or developmental disability treatment services is 
not automatically legally incompetent, nor is an involuntary patient.xiv A specific finding 
of legal incompetence must be made by a court after a hearing, based on a multitude of 
factors. If the patient is capable of giving an informed consent to treatment, normal 
consent procedures apply.  If the capacity to give informed consent is in question, an 
application should be made to the court to appoint a treatment guardian.xv Pending 
completion of the treatment guardian proceedings, the physician may administer 
psychotropic medication that he or she believes necessary to protect the patient from 
serious harm on an emergency basis only. In doing so, the physician must document in 
the patient’s recordthe nature of the emergency, and the reason why no less drastic 
treatment than the administration of such medication without consent would have 
protected the patient from serious harm.xvi 

 
Minors fourteen years or older are considered competent to consent to various 

forms of treatment, including verbal therapy, without the consent of their legal custodians 
and psychotropic medication with notification of their legal custodian.xvii However, the 
child’s competence is in doubt, guardianship proceedings must be initiated in order to 
have a court establish whether a treatment guardian must be assigned. The determination 
of incapacity must be made by two clinicians, one of whom shall be a person who works 
with children in the ordinary course of that clinician’s practice.xviii  The child can contest 
a determination of incapacity by either a signed writing or informing a clinician.xix For 
children determined to lack capacity, the child’s legal custodian can make mental health 
or habilitation decisions for the child unless the child objects.xx The child always retains 
his or her rights with respect involuntary treatment procedure, regardless of whether he 
or she has legal capacity. xxi 
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Adult Specific Requirements  

A. Voluntary Admissions 

 Any adult may present himself or herself for voluntary admission or residential 
treatment or habilitation.xxii A guardian or agent cannot consent to the admission of an 
individual to a mental health care facility. If a guardian has full power or limited power 
that includes medical or mental health treatment or, if the individual’s written advance 
health-care directive or advance directive for mental health treatment expressly permits 
treatment in a mental health care facility, the guardian, agent or surrogate may present 
the person to a facility only for evaluation for admission.xxiii  

If a patient is admitted as a voluntary patient, he or she has the same legal rights 
as any other voluntary medical patient, including the right to immediate discharge upon 
request.xxiv  If the client wants to leave and either the director of the facility or a physician 
determines that the client requires continued confinement and meets the criteria for 
involuntary commitment, proceedings for involuntary commitment must be initiated 
through the district attorney's office on the first business day following the request for 
discharge. A patient has a right to a hearing on his confinement within five days of his 
request for release.xxv If the individual does not meet the criteria for involuntary 
commitment, he or she must be released, although the facility can indicate that the patient 
left against medical advice. 

The law presumes that a voluntary adult client who seeks mental health or 
developmental disability services is capable of giving informed consent to treatment, just 
as any other medical patient. Therefore, informed consent should be obtained from the 
voluntary patient prior to the administration of any treatment.xxvi  If there is a question 
concerning the client's capacity to consent, the physician should reconsider the person's 
status as a voluntary patient.xxvii 

B. Emergency Involuntary Mental Health Admissions 

A police officer may detain and transport a person for emergency mental health 
evaluation and care, in the absence of a court order, only if: 

 
1. the person is otherwise subject to lawful arrest; 
2. there are reasonable grounds for the officer to believe that the person has just 

attempted suicide; 
3. there are reasonable grounds for the officer to believe, or a physician, a 

psychologist, or a qualified mental health professional has certified that the 
person presents a likelihood of serious harm to himself or herself or to others, 
and requires immediate detention to prevent such harm.xxviii 

If the admitting physician, psychologist, or qualified mental health professional 
finds that reasonable grounds exist to detain the person for evaluation and treatment, 
then the person will be admitted.  Otherwise, the person must not be admitted.xxix  
Immediately upon arrival at the evaluation facility, the potential client must be informed 
orally and in writing by the evaluation facility of:xxx 
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1. the purpose and possible consequences of the proceedings; 
2. the allegations in the petition, if one has been filed; 
3. the right to a hearing within seven days of admission; 
4. the right to communicate with a lawyer and an independent mental health 

professional of his or her choosing; and 
5. the right to receive necessary and appropriate treatment. 

 
If further evaluation and treatment are deemed needed beyond the emergency 

detention, a petition must be filed in district court within five days of the emergency 
admission. 
 

C. Mental Health Hearing for Non-Emergency Situations 

Any interested person, including a physician or family member, who reasonably 
believes that an adult is suffering from a mental disorder and presents a likelihood of 
serious harm to himself, herself or others, but does not require emergency care, may ask 
the district attorney to investigate. The district attorney must then act within seventy-two 
hours of receiving a petition, which may include medical reports or other particular 
evidence, to determine whether reasonable grounds exist to commit the adult for a 30- 
day period of evaluation and treatment.  

 
D. Involuntary Commitment of Developmentally Disabled Persons 

If residential habilitation appears necessary, a legal guardian of a developmentally 
disabled person may file an application for such services and shall include any pertinent 
medical and psychological evaluations that have been completed.xxxi  As a result of the 
application, the developmentally disabled person may be treated and evaluated for up to 
14 days, during which the facility must prepare for the client an individual habilitation 
plan.xxxii  If continued services are necessary, a petition must be filed for a hearing. 

 
MINORS AND CHILDREN 

A. Voluntary Admissions 

In New Mexico, developmentally disabled children cannot voluntarily admit 
themselves to residential treatment programs. A child younger than fourteen years of age 
may be admitted to a residential treatment or habilitation program for a period not to 
exceed sixty days with the informed consent of the child's legal custodian, subject to 
certain requirements.xxxiii Among other things, the child and his or her parent or legal 
custodian must knowingly and voluntarily execute a consent to admission document that 
includes a clear statement of all of the legal custodian's and child’s rights.xxxiv   

 
The director of a residential treatment or habilitation program or the director's 

designee must, on the next business day following the child's admission, petition the court 
to appoint a guardian ad litem for the child and notify the district court of the admission 
and provide the child’s name, date of birth and the date and place of admission. The Court 
will then appoint a guardian ad litem to act in the child’s interest through the proceedings. 
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A legal custodian who consents to admission of a child to a residential treatment 
or habilitation program has the right to request the child's immediate discharge from the 
residential treatment or habilitation program, which the facility must grant. However, if 
the director of the residential treatment or habilitation program, a physician or a licensed 
psychologist determines that the child requires continued treatment and that the child 
meets the criteria for involuntary residential treatment, then either shall request, on the 
first business day following the request for discharge, that the children's court attorney 
initiate involuntary residential treatment proceedings. The residential program must 
notify the Children, Youth and Families Department Protective Services Unit if the 
parent, guardian or custodian refuses to accept physical custody of the minor for an abuse 
and neglect or family in need of court-ordered services investigation. 

 
B. Involuntary Commitments 

Any person who believes that a minor is in need of residential mental health or 
developmental disabilities treatment because of a mental disorder or developmental 
disability may request that a children’s court attorney file a petition with the district court 
for involuntary placement. The minor has an absolute right to be represented by counsel 
at a commitment hearing, which must be held within seven days of emergency admission 
to a residential facility or within five days of a minor's declaration that he or she wishes 
to terminate voluntary admission to a treatment facility.xxxv  A person seeking involuntary 
commitment of a minor may request the minor's admission on an emergency basis 
pending a hearing if the person believes there is a substantial likelihood that the minor 
will cause bodily harm to himself, herself or others. If the child is admitted, appointment 
of counsel and other procedures shall then take place as provided elsewhere.xxxvi 

 
C. Emergency Mental Health Evaluation 

A minor may be taken to an evaluation facility by a peace officer if the officer has 
reason to believe, or if a physician, psychologist or licensed independent social worker 
certifies, the minor has just attempted suicide or as a result of a mental disorder presents 
a likelihood of serious harm to himself, herself or others and that immediate detention is 
necessary to prevent such harm, or the peace officer has an involuntary placement order 
issued by a tribal court that orders the child be admitted to an evaluation facility.xxxvii The 
director of the evaluation facility must then complete an emergency evaluation of the 
minor.xxxviii If the admitting physician or psychologist determines that reasonable grounds 
exist to detain the minor for evaluation and treatment, the minor may be detained without 
court order. The minor must be informed orally and in writing of his or her right to 
counsel, right to communicate with an attorney, guardian ad litem or mental health 
professional of his or her choosing, and right to a hearing within seven days.xxxix The 
facility should then begin procedures for either voluntary or involuntary commitment. 

 
D. Consent to Treatment 

Basic rules regarding minors and consent are discussed in Chapter Two, and 
specifics about treatment for mental health issues is discussed above. 

 

https://cyfd.org/
https://cyfd.org/
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i NMSA 1978, Sections 43-1-1 et seq. 
ii NMSA 1978, Sections 32A-6A-1 et seq. 
iii NMSA 1978, §§ 43-1-4, 43-1-6 to -8, 32A-6A-6 to-7, and 32A-6A-12 to -13 
iv NMSA 1978, §§ 43-1-6(I) , 43-1- 15(F), and 32A-6A-12(A)(12) 
v NMSA 1978, § 43-1-15 (A) and (B) 
vi See NMSA 1978, Section 32A-6A-8(B). 
vii NMSA 1978, §§ 43-1-9 and 32A-6A-7 
viii NMSA 1978, §§ 32A-6A-7(F) and 43-1-9(C) 
ix NMSA 1978, §§ 43-1-9(E) and 32A-6A-7(G) 
x NMSA 1978, §§ 43-1-25 and 32A-6A-28 
xi See CMS reference for EMTALA here. 
xii See HRSA reference for Hill-Burton funding here. 
xiii NMSA 1978, §§ 43-1-19 and 32A- 6A-24 
xiv NMSA 1978, §§ 43-1-5 and 32A-6A-5 
xv NMSA 1978, § 43-1-11(B) 
xvi NMSA 1978, § 43-1-15(M) 
xvii NMSA 1978, § 32A-6A-15(A) & (B) 
xviii NMSA 1978, § 32A-6A- 16(B) 
xix NMSA 1978, § 32A-6A-16(D) 
xx NMSA 1978, § 32A-6A-16(A). 
xxi NMSA 1978, § 32A-6A-16(A)(2). 
xxii NMSA 1978, § 43-1-14(A) 
xxiii NMSA 1978, § 43-1-10 (E) 
xxiv NMSA 1978, § 43- 1-14 (C) and (D) 
xxv NMSA 1978, § 43-1-14(D) 
xxvi NMSA 1978, § 43-1-15(A) 
xxvii NMSA 1978, § 43-1-15(B) 
xxviii NMSA 1978, § 43-1-10(A) 
xxix NMSA 1978, § 43-1-10(E) 
xxx NMSA 1978, § 43-1-10(F) 
xxxi NMSA 1978, § 43-1-13(A) 
xxxii NMSA 1978, § 43-1-13(B) 
xxxiii NMSA 1978, § 32A-6A-20(B) 
xxxiv NMSA 1978, § 32A-6A-20(C) 
xxxv NMSA 1978, § 32A-6A-22(G) 
xxxvi NMSA 1978, § 32A-6A-22(N) 
xxxvii NMSA 1978, § 32A-6A-19 (A)(1)-(4) 
xxxviii NMSA 1978, § 32A-6A-19(D) 
xxxix NMSA 1978, § 32A-6A-19(E) and (F) 

                                                 

https://laws.nmonesource.com/w/nmos/Chapter-32A-NMSA-1978#!fragment/zoupio-_Toc26979090/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYA2ATgHYeABiEBKADTJspQhACKiQrgCe0AOSqxEQmFwJ5iles3bdIAMp5SAIRUAlAKIAZewDUAggDkAwvbGkwAEbQpOwiIkA
https://www.cms.gov/Regulations-and-Guidance/Legislation/EMTALA
https://www.hrsa.gov/get-health-care/affordable/hill-burton/index.html
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CHAPTER 8: REPRODUCTIVE HEALTH CARE 

Purpose of this Chapter 
 
This Chapter addresses issues that may arise in reproductive health care, including 
contraception, sterilization, abortion, and assisted conception, as well as liability risks 
associated with providing reproductive health care.  
 
Contraception 

A. Availability of Services 

Under New Mexico law, family planning is an essential component of standard 
health care and must be readily accessible to all who want and need such services.i In order 
to ensure that family planning information and services are readily available, health care 
facilities (including hospitals, clinics, intermediate care facilities, nursing homes, and 
pharmacies) may not, absent recognized exceptions, subject any person to any standard 
or requirement in order to receive such services. The only recognized exceptions to this 
prohibition, i.e. the only requirements permissibly applied to persons seeking family 
planning services, are the following: 

 
a. A requirement of referral to a physician or a physician assistant, advanced 

practice registered nurse or certified nurse-midwife working within that 
person’s scope of practice when the requested family planning service is for 
services other than information or non-prescription items; 

b. A requirement imposed by law or regulation as a prerequisite to the receipt 
of a family planning service; or 

c. A payment for service when payment is required in the ordinary course of 
providing the particular service to the person involved.ii   

Exception (c) above is limited in two important ways.  First, in-state programs and family 
planning service programs that are publicly funded must provide family planning 
information free of charge. Second, family planning services and family planning 
information must be furnished by state programs to medically indigent persons free of 
charge and to all others at a cost consistent with their ability to pay.iii 

Any hospital or clinic that includes in its bylaws or other policy statement any 
provision setting out standards or requirements contrary to those limited exceptions 
listed above, or that interferes with the physician-patient relationship concerning any 
family planning service, will not be issued a license or a renewal of a license.iv 
Notwithstanding, there are two situations in which a hospital may decline to provide 
family planning services. First, a hospital may decline to admit a person for the purpose 
of sterilization on moral or religious grounds.  Note, however, that this exception may not 
apply in the context of a person who has been admitted for another purpose (i.e. 
delivery).v Second, a hospital may refuse to provide family planning services when the 
refusal is based upon the judgment of a physician, or a physician assistant, advanced 
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practice registered nurse or certified nurse-midwife that is working within that person’s 
scope of practice in the specific case of the person for whom services are refused and such 
judgment is based on valid medical reasons.vi 

B. Contraceptive Drugs and IUDs 

To ensure safe and effective use of contraceptive drug products and intrauterine 
devices (“IUDs”), the U.S. Food and Drug Administration (“FDA”) requires that patients, 
including those served in hospitals, be fully informed of the proper method of use and the 
benefits and risks involved in the use of these medications and products. Specifically, the 
FDA regulations require that each user of an oral contraceptive drug be given a written 
summary of essential information (from the Package Insert or P.I.). Hospitalized patients 
must be given this information when the drug is first provided. These regulations also 
apply to the use of Mifepristone, a prescription drug used for medical abortion (also 
known as RU-486).vii  

 
Sterilization 

  There are two generally accepted definitions of sterilization. A therapeutic 
sterilization is commonly understood to be a procedure necessary to preserve the life or 
health of the patient. With a therapeutic sterilization, the whole reproductive system or 
part of the reproductive system is removed due to medical necessity. A non-therapeutic 
sterilization, also referred to as “contraceptive sterilization” or “voluntary sterilization,” 
is primarily for the purpose of preventing reproduction, is not a necessary part of the 
treatment of an existing illness or injury, or is not medically indicated as an 
accompaniment of a medically necessary operation on the genitourinary tract. 

In general, the rules governing informed consent by competent adults for 
therapeutic and non-therapeutic sterilizations alike are the same as the rules governing 
consent by competent adults for any other kind of medical or surgical procedure. That 
said, the Family Planning Act, discussed under Contraception above, applies to 
sterilization by implication as sterilization is one aspect of family planning. 

New Mexico law does not expressly address sterilization of mentally or 
developmentally disabled adults and minors.  When someone proposes that a child or 
adult be involuntarily sterilized, or the physician is unsure of the adult's ability to consent, 
the person's constitutional right to have children and control his or her body may be in 
jeopardy and need to be protected by the courts. Hospitals should consider requiring a 
court order authorizing the sterilization to minimize potential liability to the patient. 
Consent by the parent or legal guardian probably does not provide adequate due process 
for the patient or the assurance that the decision is in the patient's best interest. Case law 
in other jurisdictions indicates that parental consent for sterilization may not be valid and 
a physician or hospital relying on parental consent could incur liability.viii 

There are several federal requirements specific to federally-funded sterilizations. 
Under the current regulations, an individual for whom sterilization is proposed must be 
at least 21 years old when consent is obtained and cannot be mentally incompetent or 
institutionalized.ix Hysterectomies performed solely for sterilization purposes will not be 
reimbursed under federally funded programs.x Also, informed consent must be 
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documented by use of a consent form approved by the U.S. Department of Health and 
Human Services. See NMHA Form 21, Consent to Sterilization, which is a copy of the 
currently approved consent form. The form must be signed by the patient, the interpreter 
(if one is needed), the person who obtains the consent, and the person who will perform 
the sterilization procedure. Spousal consent is not required. Informed consent may not 
be obtained while the individual is in labor or childbirth, seeking to obtain an abortion, 
or under the influence of alcohol or other drugs. There must be a period of not less than 
30 days and not more than 180 days between the signing of the consent form and the 
performance of the sterilization procedure. This latter provision may be waived only in 
cases of premature delivery or emergency abdominal surgery if at least 72 hours have 
passed since the individual has given informed consent to the sterilization.xi 

Potential liability for a negligently performed sterilization exists in the form of 
"wrongful birth", "wrongful conception" and "wrongful pregnancy" causes of action.  In 
these actions the parents of the child are normally seeking to recover the expense of re-
sterilization, the expenses incurred during the pregnancy and delivery and, most 
importantly, the expenses of rearing the child, normally to the age of majority. Under New 
Mexico law, however, this last category of damages is only available when a parent “can 
prove a breach of the duty to inform.”xii In this context, the “duty to inform following a 
failed sterilization procedure requires doctors, at a minimum, to provide patients with 
adequate and timely information about the failed sterilization procedure and the patient's 
continued fertility . . .”xiii  Importantly, “any successful warning must include information 
that is objectively understandable, delivered in a manner that is reasonably likely to 
convey the desired information to the patient in a meaningful way, keeping in mind that 
most patients are not medically trained and need help understanding the full 
ramifications of professional jargon.”xiv   

Wrongful birth, conception and pregnancy actions should not be confused with 
"wrongful life" actions. "Wrongful life" is essentially a third party action brought by the 
child on his or her own behalf. In a wrongful life action, the child asserts that, because of 
a hospital or physician's negligent treatment of the child's mother, the child was born with 
an impairment. The child is seeking compensation for having to live with this impairment. 
A majority of the courts that have considered these cases have refused to allow recovery, 
opining that it is impossible to measure damages based on the differences between a 
defective existence and nonexistence. Once again, however, when the child has received 
an injury due to the negligence of the physician, damages for the treatment of that injury 
have been awarded.xv  
 
Abortion 

When a patient and her physician decide an abortion is indicated, the operation 
should be treated as any other surgical procedure. The consent of the patient should be 
obtained on a basic Consent to Specialized Treatment or Procedure Form, such as NMHA 
Form 7, Consent to Specialized Treatment or Procedure, Including Surgery and NMHA 
Form 8, Consent to Anesthesia. Once performed, the abortion must be reported to the 
State Registrar of Vital Statistics within five days by the person in charge of the institution 
in which the induced abortion was performed.xvi Despite the foregoing, under New Mexico 
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law, a private hospital is not required to admit a patient for the purpose of an abortion 
and no person may be forced to participate in an abortion if he or she objects on moral or 
religious grounds.xvii Additionally, a health care practitioner may decline to comply with 
an individual instruction or health care decision for reasons of conscience.xviii  

New Mexico does not have a law requiring parental consent for abortion when the 
patient is a minor. New Mexico law specifically gives minors the right to consent to 
treatment for sexually transmitted diseases,xix examination and diagnosis of pregnancy,xx 
and prenatal, delivery and postnatal care by a licensed health care provider.xxi The U.S. 
Supreme Court found that minor and adult women have a constitutionally protected right 
to an abortion.xxii Therefore, in the absence of legislation in New Mexico limiting this 
right, it is safe to conclude that public hospitals may not require parental consent before 
performing abortions on consenting minors.xxiii Because of the evolving nature of this area 
of law, the hospital's policies concerning consent for abortion should be reviewed by the 
hospital's lawyer and revised as often as necessary. 

When an abortion is requested by a parent for a minor who herself does not 
consent, at least one court has held that neither the parents nor the court have the power 
to order the abortion.xxiv Substituted consent for an abortion for an incompetent or 
developmentally disabled adult is also probably not adequate for authorizing an abortion. 
A court order, following a full hearing on the issues involved, should be adequate 
authorization. A hospital confronted with this problem should seek advice from its legal 
counsel. 

Assisted Conception  

The terms “assisted conception,” “medically assisted conception” and “donor-
assisted conception” are generally used to refer to medical procedures that result in the 
conception of an embryo and/or the birth of children. The terms refer to a pregnancy 
resulting from fertilizing an egg of a woman with sperm of a man by means other than 
sexual intercourse, or implanting an embryo. Artificial insemination and in vitro 
fertilization are examples of assisted conception. Hospitals should keep current on 
regulations regarding assisted conception because the law in this area is rapidly evolving. 
Legal problems and questions involving assisted conception should be directed to the 
hospital's attorney. 

There are two categories of potential liability that stem from assisted conception.  
First, hospitals and physicians could incur liability as a result of the birth of a child with a 
defect caused by error in the insemination or follow-up. Disclosure of all significant risks 
is, therefore, very important. Second, the doctor may be considered to have assumed 
responsibility, the nature and limits of which have not yet been determined by the law, 
when he or she selects a donor or judges the fitness of a donor offered by the couple or 
the woman who wishes to be artificially impregnated. To avoid this liability, it is 
important that the ultimate decision as to the sperm donor be made by the patient and 
the patient is informed of any risks in doing so. For sample forms, see NMHA Form 22, 
Consent to Artificial Insemination and Form 23, Application to Serve As A Donor.   



71 
 

The legal status of a child born as a result of artificial insemination is important to 
the child in that it affects the child’s support and inheritance, but it is also important to 
the practices of the hospital or clinic performing the insemination because much of the 
child’s legal status depends on events that occur prior to insemination. With that in mind, 
note that New Mexico law views any person who provides eggs, sperm, or embryos for or 
consents to assisted reproduction with the intent to be the parent of the child as a parent of 
the resulting child.xxv The intended parent or parents must consent to the assisted 
reproduction by signing a record before placement of the eggs, sperm or embryos. Donors 
must also consent before retrieval of the donors’ eggs or sperm.xxvi  

All papers relating to the assisted reproduction - whether part of a court, medical 
or any other file – must be kept confidential absent a court order or written consent of all 
parties.xxvii  

i NMSA 1978, § 24-8-1 to 8 (1973, amended 2015) (“The Family Planning Act”). 
ii NMSA 1978, § 24-8-5 (2015). 
iii NMSA 1978, § 24-8-7 (1973). 
iv NMSA 1978, § 24-8-6(C) (1973). 
v NMSA 1978, § 24-8-6(A)(2) (1973). 
vi NMSA 1978, § 24-8-4 (2015). 
vii For further details on the information required to be provided as to other forms of contraceptive drugs 
and IUDs, see 21 C.F.R. §§ 310.501, 310.502, and 310.515 for contraceptives; 21 C.F.R § 884.5330 for female 
condoms; 21 C.F.R § 884.5350 for contraceptive diaphragms; and 21 CFR § 884.5360 for IUDs. 
viii See In the Matter of Mary Moe, 432 N.E.2d 712 (Mass. 1982); In Re Penny N., 414 A.2d 541 (N.H. 1980); 
In re Guardianship of Hayes, 608 P.2d 635 (Wash. 1980). 
ix 42 C.F.R. § 50.206. 
x 42 C.F.R. § 50.207. 
xi For details regarding informed consent, see 42 C.F.R. §§ 50.204 and 50.205. Remember that these 
requirements pertain only to sterilizations that are paid for with federal funds. Consent to a non-federally 
funded sterilization should be obtained in the same manner as consent to any other surgical procedure. 
xii Provencio v. Wenrich, 2011-NMSC-036 ¶¶ 1 & 33, 150 N.M. 457, 261 P.2d 1089. 
xiii Id. ¶ 34. 
xiv Id. 
xv See Monusko v. Postle, 437 N.W.2d 367 (Mich. 1989). 
xvi NMSA 1978, § 24-14-18 (1981). 
xvii NMSA 1978, § 30-5-2 (1969). 
xviii NMSA 1978, § 24-7A-7(E) (1997). 
xix NMSA 1978, § 24-1-9 (1993). 
xx NMSA 1978, § 24-1-13 (1973). 
xxi NMSA 1978, § 24-1-13.1 (2001). 
xxii Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52 (1976). 
xxiii See 70 Op. Att’y Gen. 91 (1970). 
xxiv In re Doe, 533 A.2d 523 (R.I. 1987). 
xxv NMSA 1978, § 40-11A-703 (2010). 
xxvi NMSA 1978, § 40-11A-704(A) (2010). 
xxvii NMSA 1978, § 40-11A-704(C) (2010). 
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CHAPTER 9: NEWBORNS PROCEDURES 

Purpose of this Chapter 
 
This Chapter addresses the New Mexico Metabolic Screening Program, newborn 
prophylaxis, and circumcision.  
 
Newborn Metabolic Screening Program 

The New Mexico Newborn Metabolic Screening Program requires that screening 
tests for congenital diseases be given to every newborn infant within certain designated 
time periods following birth.i The screening tests must include, at a minimum:   

1. 3-methylcrotonyl-CoA deficiency;  
2. 3-OH 3-CH3 glutaric aciduria;  
3. argininosuccinic acidemia;  
4. mitochondrial acetoacetyl-CoA thiolase deficiency;  
5. biotinidase deficiency;  
6. carnitine uptake defect;  
7. citrullinemia;  
8. congenital adrenal hyperplasia;  
9. congenital hypothyroidism;  
10. cystic fibrosis;  
11. galactosemia;  
12. glutaric acidemia type I;  
13. Hb S/beta-thalassemia;  
14. hearing deficiency;  
15. homocystinuria;  
16. isovaleric academia;  
17. long-chain L-3-OH acyl-CoA dehydrogenase deficiency;  
18. maple syrup urine disease;  
19. medium chain acyl-CoA dehydrogenase deficiency;  
20. methylmalonic acidemia;  
21. multiple carboxylase deficiency;  
22. phenylketonuria;  
23. proponic acidemia;  
24. sickle cell anemia;  
25. trifunctional protein deficiency;  
26. tyrosinemia type I;  
27. very long-chain acyl-CoA dehydrogenase deficiency; and 
28. critical congenital heart disease by means of a test performed using a pulse 

oximeter before the newborn infant is discharged from the hospital or 
birthing facility where the newborn infant was born. For the purposes of this 
paragraph, “pulse oximeter” means a device that measures the oxygen 
saturation of arterial blood. 
 

http://nmhealth.org/about/phd/fhb/cms/nbgs/
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Additionally, effective January 1, 2011, or upon the determination of the Secretary 
of the New Mexico Health Department (“Department”) that these screening tests are 
reasonably available, whichever is later, the following screening tests will also be 
required: 

1. acid maltase deficiency or glycogen storage disease type II; 
2. globoid cell leukodystrophy; 
3. Gaucher’s disease; 
4. Niemann-Pick disease; and 
5. Fabry disease.ii 

 
The regulations also provide for screening of any other congenital disease or condition for 
which testing may be required, on the basis of a formal recommendation made by the 
New Mexico Pediatrics Society to the Department. Hospitals should remain informed of 
changes in the Newborn Metabolic Screening Program regulations. Parents may object to 
the hospital drawing blood for these tests, but this must be in writing.iii  
 
 According to regulations promulgated by the New Mexico Department of Health,iv 
hospitals must comply with the following testing procedures: 

1. Every newborn must receive tests on two blood samples:  the first one 
obtained  between 24-48 hours of age; the second one obtained between the 
10th and 14th day after birth. The second sample may be taken at a hospital, 
outpatient medical clinic and facility, outpatient laboratory, primary care 
provider’s office or by a midwife. 

2. All birthing facilities, and midwives, in NM are required to practice uniform 
discharge screening regardless of the age or feeding status of the newborn. 

3. Newborns who require any anticipated transfusion must have a blood 
sample taken before the procedure. If a sample is obtained after the 
transfusion, rather than before, the facility is still required to submit the 
sample for screening. Prematurity and transfusion status must be noted on 
the collection form in the space provided. 

4. In the case of an inter-hospital transfer of an infant, the transferring 
hospital shall provide written notification to the receiving hospital 
indicating whether or not a specimen has been taken prior to transfer. 
Following transfer, the receiving hospital shall assume responsibility of the 
specimen in accordance with the applicable regulations. If a newborn 
screening kit has been issued by the birth hospital to the infant, it shall be 
sent with the infant ensuring that both facilities are notified of the results. 

 Collection forms provided through the Department must be completed for each 
blood sample. Each specimen must be forwarded to the address indicated on the 
collection form within 24-hours of the time that the sample was taken. If the infant is 
discharged before the second sample is taken, the hospital, birthing center or midwife is 
required to inform the parents of the requirement for a second blood test. Also, the PCP, 

http://www.nmaap.org/
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birthing hospital midwives, nurses, nurse practitioner or physician shall give the parents 
educational brochures supplied by program, and shall advise them where the test may be 
obtained. Positive or questionable test results are to be reported immediately by the 
contracted outreach lab short-term follow-up program and/or department of health’s 
children’s medical services newborn screening program to the physician for the need for 
further testing. Contact with the parents of the child will be by the physician, who is 
responsible for contacting and informing the parents of the need for further testing. If no 
physician is named, the parents or guardians will be contacted directly.  All results will be 
reported to the hospital and physician for placement in the child's record.   

 A "Newborn Metabolic Screening Program Informational Statement and Waiver," 
written by the Health and Environment Department, should be given to the parents to 
read along with the Department's brochure, "Information to Parents on the Newborn 
Screening Program." Copies of both materials may be obtained, without charge, from the 
Children’s Medical Services division of the Department of Health.  

 Since most newborns leave the hospital prior to the second required blood test, it 
would be advisable for the hospital to have the parents sign a form similar to NMHA Form 
24, Testing After Discharge of Newborn Child. The form should be executed in duplicate, 
with a copy given to the parents along with the written materials discussed above. A copy 
of the form should be retained by the hospital. 

 Parents or legal guardians have the right to waive requirements for testing of their 
newborn.v The refusal must, however, be based on a full disclosure of the risks and 
alternatives.vi In addition to having parents read the "Newborn Metabolic Screening 
Program Informational Statement and Waiver," the state regulations require that parents 
be given an oral explanation regarding the need for these tests and the consequences of 
not having them done.vii If the parents, after receiving both written and oral explanations 
of the risks and alternatives, still refuse to allow the testing, they must sign a written 
waiver. A waiver form is provided on the back of the "Newborn Metabolic Screening 
Program Informational Statement and Waiver." Hospitals may want to use a more 
detailed form in which the parents or guardians specifically object to the testing and 
release the hospital, its personnel, physicians and others from liability. See NMHA Form 
25, Refusal to Participate in Newborn Metabolic Screening Program, which may be 
completed in lieu of the state waiver form. The waiver form used should be executed in 
duplicate; a copy of the form should be provided to the parents or guardians and a copy 
placed in the child's medical records.  In the event that the parents refuse to sign the 
hospital's version of the waiver, they should be asked to sign the waiver form provided by 
the state. NOTE: A release of liability is not available to public hospitals insured through 
the New Mexico Risk Management Division. 

Newborn Prophylaxis  

A hospital is also responsible for developing procedures that comply with Health 
Department regulations concerning the use of silver nitrate to prevent infant blindness 
due to gonorrhea.viii The regulations require that each newborn be treated with silver 
nitrate as soon as possible after birth.ix If a parent objects to the use of silver nitrate, either 
tetracycline or erythromycin may be used.x There is no provision in the law or regulation 

http://nmhealth.org/about/phd/fhb/cms/
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allowing the parent or guardian to refuse this prophylaxis. If the parent or guardian 
objects to the administration of silver nitrate solution, his/her only choice is between the 
administration of 1 percent tetracycline or 0.5 percent erythromycin. The parent or 
guardian’s objection and the prophylaxis given should be recorded. If a parent’s objection 
to the prophylaxis cannot be overcome, NMHA Form 26, Refusal to Permit Prophylactic 
Agent in Eyes of Newborn, can be used to document this.   

Circumcision 

Circumcisions are performed on male infants for many reasons.  When a 
circumcision is to be performed by a physician in the hospital, a special consent form 
should be utilized. See NMHA Form 27, Consent for Circumcisions. 
 

i NMSA 1978, § 24-1-6 (1973) (amended 2014), NMAC 7.30.6.9 ("Newborn Screening"). 
ii NMSA 1978, § 24-1-6 (B)  (2014). 
iii NMSA 1978, § 24-1-6  2014). 
iv NMAC 7.30.6.1 et seq. 
v NMSA 1978, § 24-1-6(A); NMAC 7.30.6.9(A). 
vi NMAC 7.30.6.9. 
viivii NMAC 7.30.6.10. 
viii NMAC  7.30.7 et seq. 
ixix NMAC 7.30.7.8(A). 
xxxxx NMAC 7.30.7.8(F). 

                                                 



76 
 

 
CHAPTER 10: BLOOD TRANSFUSIONS AND BLOOD-RELATED HAZARDS 

Purpose of this Chapter 
 
This Chapter addresses liability with blood transfusions, informed consent, refusal of 
blood transfusions, and employee safety precautions.  
 
Hospital Liability for Hepatitis and HIV 

A. The “Blood Shield Statute”, Hepatitis, and HIV 

New Mexico law limits hospital liability for the transmission of hepatitis and 
human immunodeficiency virus (HIV) via transfusions of blood, blood products, or organ 
donations where the claim is based on a theory of strict liability or breach of implied 
warranty. However, a hospital is not immune from liability for an injury caused by 
negligence or willful misconduct.  

 
The major risk of liability for the transmission of hepatitis faced by hospitals occurs 

when employees, patients or visitors are exposed to contaminated blood via needles, 
surgical instruments or other “sharps.” Hospital infection control and safety committees 
are responsible for developing and implementing procedures to minimize the risk of such 
exposure.  

 
Since HIV Screening became standard practice, hospital and physician liability for 

the transmission of HIV through blood transfusion has arisen in two general contexts. 
Both contexts fall within the exception to the “Blood Shield Statute.” Hospitals and 
physicians have been found liable for the transmission of HIV when (a) the transfusion 
was not medically appropriate; or (b) the hospital or physician failed to obtain proper 
informed consent for the transfusion. Hospitals may also be liable for the transmission of 
HIV to employees or patients through exposure to contaminated needles or other 
“sharps.” In order to minimize potential liability, hospitals should develop and maintain 
policies and procedures designed to minimize the risk of such exposure. 

 
B. Precautions and Informed Consent 

Informed consent should be obtained for blood transfusions. Any consent to a 
blood transfusion from the patient or their representative should include an 
acknowledgment indicating that they have been informed that all blood transfusions 
contain the risk, however minimal, of transmitting hepatitis and/or HIV. See NMHA 
Form 29 Consent to Blood Transfusion. Patients contemplating elective surgery should 
be informed of not only the risks associated with transfusion, but also alternative 
treatments available. 
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Transfusion Errors 

Transfusion errors occasionally occur due to confusion between patients or blood 
products. Hospitals should establish appropriate procedures and exercise reasonable care 
to avoid the mismatch of requisitions, samples for cross-match, or units of blood. Every 
requisition for blood or blood products should carry the patient's full name, hospital 
number, age, sex and the name of his or her doctor. Transfusion reactions should be 
reported promptly, and the results of the investigation of the transfusion reaction should 
be retained for future medical and legal purposes. See NMHA Form 30, Transfusion 
Reaction Report and NMHA Form 31, Investigation of Transfusion Reaction. It is 
important to note that a hospital’s liability for transfusion errors may extend beyond its 
direct patient.i  
 
Refusal of Blood Transfusion 

A. Adults 

Some patients may refuse to permit a transfusion ordered by a physician, although 
they may not object to the use of blood substitutes.  A competent adult patient has the 
right, within certain limits, to refuse medical treatment. In New Mexico, if the patient 
refusing a blood transfusion has minor children, a hospital should consult legal counsel 
regarding a petition for the court’s determination pursuant to the Uniform Health-Care 
Decision Act,ii as the welfare of the minor may be seen as a compelling state interest that 
would bar refusal. When a competent adult refuses a blood transfusion or other medical 
treatment based on religious or personal beliefs, the hospital should obtain a proper 
refusal and release form. See NMHA Form 32, Refusal to Consent to Blood Transfusion. 
If an adult patient is refusing a transfusion, and is thought to be incompetent by the 
treating physician, either a court order should be obtained or a surrogate decision-maker 
should be appointed. If a parent or relative refuses to consent to a transfusion for an 
incompetent patient, similar procedures should be considered. 

B. Minors  

 Parents generally have a right to consent to or refuse treatment on behalf of their 
minor children.  An exception exists for unempancipated minors fourteen years or older. 
These minors may give consent to their own medically necessary health care so long as 
they have the capacity to consent and are either living apart from their parents or legal 
guardian or are the parent of a child.   

 When the parent has the right to consent to or refuse treatment on behalf of his/her 
minor children, such autonomy, while constitutionally protected, is not absolute. If a 
parent fails to provide a child with adequate medical care, then the state is justified in 
intervening. When a parent refuses to consent to a needed blood transfusion, the hospital 
must apply to the court for an order for the blood or blood products for the child, unless 
the provisions of the Uniform Health-Care Decisions Act apply.iii When this situation 
arises, an Application for Court Order may be prepared and filed with the court by the 
hospital’s lawyer. Alternatively, the hospital may petition under the Uniform Health-Care 
Decisions Act for such an order.  In Bernalillo County, the Second Judicial District Court 
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has an emergency on-call judge available to hospital attorneys for such emergency orders.  
The hospital attorney must request the on-call judge's after-hours contact information 
from the Court’s Clerk’s Office (505-841-7425). 

In emergency situations, when parental consent is not obtainable and any delay in 
receiving the blood or blood products is likely to cause the patient's death, blood should 
be administered. If the parents/guardians were not available, they must be advised of the 
transfusion given as soon as possible thereafter. The reasons for the urgency of the 
transfusion should be documented. 

C. Objections by Medical Staff Members 

Some staff may object to administering blood on religious grounds. The Uniform 
Health-Care Decision Act, provides that the physician or other health care provider may 
refuse to provide treatment for reasons of conscience.iv However, the provider still must 
assist in transferring the care of the patient to another willing provider, unless the patient, 
the patient’s agent or the surrogate decision-maker refuses such assistance. Moreover, 
the hospital may request that, when feasible, health care providers give the hospital 
advanced notice of cases in which they will not provide treatment so that the hospital can 
assure that willing providers are available. However, not every case will necessarily be 
predictable and the hospital should reasonably weigh the size of the institution, the 
availability of other staff, the effect upon morale, and the effect on patient care. 

Blood Donors  

A hospital should obtain informed consent from a blood donor prior to a donation, 
after disclosure of the possible risks of donating blood. Lawsuits may arise from 
complications such as serious hematoma or thrombophlebitis at the venesection site, 
injuries due to fainting before or after donating blood, and diseases resulting from blood 
donation. Private hospitals may request that the donor sign a release in an effort to 
prevent legal action. See NMHA Form 28, Release of Blood Donor. Public hospitals 
insured by the New Mexico Risk Management Division, however, are not permitted to 
obtain releases of liability from their patients. 

Employee Safety Precautions  

 The OSHA Bloodborne Pathogens regulations require that health facilities provide 
immunization with hepatitis B vaccine and vaccination series to all employees who have 
occupational exposure.v  

In the event of an employee exposure incident, the health facility must also provide 
post-exposure evaluation, treatment and follow-up.  See 29 C.F.R. § 1910.1030(f)(3) for 
complete list of the confidential medical evaluation and follow up that employer must 
immediately make available to the exposed employee. 

 Additionally, each facility is required to develop a written Exposure Control Plan 
that conforms to the requirements as elaborated in 29 C.F.R. § 1910.1030(c). 

https://laws.nmonesource.com/w/nmos/Chapter-24-NMSA-1978#!fragment/undefined/BQCwhgziBcwMYgK4DsDWsBGB7LqC2YATqgJIAm0A5AEwAsAtAOwCC9AjJQJQA0yWALgFMIARUSDCATyqVuEQUQRiJ0yrPmKQAZSyF+AIWkAlAKIAZEwDVmAOQDCJ7vzAZo-LHE6cgA
https://laws.nmonesource.com/w/nmos/Chapter-24-NMSA-1978#!fragment/undefined/BQCwhgziBcwMYgK4DsDWsBGB7LqC2YATqgJIAm0A5AEwAsAtAOwCC9AjJQJQA0yWALgFMIARUSDCATyqVuEQUQRiJ0yrPmKQAZSyF+AIWkAlAKIAZEwDVmAOQDCJ7vzAZo-LHE6cgA
https://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=STANDARDS&p_id=10051
https://www.osha.gov/laws-regs/regulations/standardnumber/1910/1910.1030
https://www.osha.gov/laws-regs/regulations/standardnumber/1910/1910.1030
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i See Renslow v. Mennonite Hospital, 367 N.E.2d 1250 (Ill. 1977). 
ii NMSA 1978, § 24-7A-14 (1997) (“Judicial Relief”). 
iii NMSA 1978, § 24-7A-6.1 (2015) (“Decisions for unemancipated minors”). 
iv NMSA 1978, § 24-7A-7 (1997). 
v See 29 C.F.R. § 1910.1030(f).   

                                                 

https://law.justia.com/codes/new-mexico/2013/chapter-24/article-7a/section-24-7a-14/
https://www.osha.gov/laws-regs/regulations/standardnumber/1910/1910.1030
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CHAPTER 11: TREATMENT OF SUBSTANCE USE DISORDERS AND 
POTENTIALLY IMPAIRED PATIENTS 

Purpose of this Chapter 
 
This Chapter addresses issues related to treatment of patients with substance use 
disorders and includes information about voluntary admissions, involuntary 
commitment, chemical tests on potentially impaired patients under the New Mexico 
Implied Consent Act, and confidentiality.  
 
Voluntary Admissions to Treatment Facility 

An approved treatment facility may receive any intoxicated person, alcohol-
impaired person, and/or drug-impaired person who voluntarily applies to be received as 
a client.i A client who voluntarily submits himself for treatment in accordance with the 
Detoxification Reform Act has the same legal rights as any other voluntary medical 
patient. The record of the voluntary admission must be kept confidential and may not be 
disclosed except by court order or upon receipt of a waiver and release executed by the 
client.ii 

 
The method of discharge for a voluntary client depends on whether the client is 

intoxicated at the time discharge is requested. If a voluntary client is intoxicated and 
asking to be discharged, the client must be discharged pursuant to provisions set forth in 
NMSA § 43-2-8(E) (2005). If a voluntary client is not intoxicated, the client must be 
discharged upon the client’s request or, in the absence of such request, at the discretion 
of the facility’s administration.iii If a voluntary client leaves a treatment facility with or 
against the advice of the administration in charge of the facility, the New Mexico 
Department of Health must make reasonable provisions for the client’s transportation to 
another facility or to the client’s home.iv 

 
Involuntary Commitment to Treatment Facility 

A. Protective Custody of Intoxicated or Incapacitated Persons 

An intoxicated or incapacitated person may be committed to an approved 
treatment facility at the request of a physician or law enforcement officer, if the physician 
or officer has probable cause to believe that the person to be committed: 

 

a. is disorderly in a public place; 

b. is unable to care for his/her own safety; 
 
c has threatened, attempted or inflicted physical harm on himself, herself or 

another; 
 
d. has threatened, attempted, or inflicted damage to the property of another; 
 

http://www.nmlegis.gov/sessions/05%20Regular/final/HB0066.html
https://law.justia.com/codes/new-mexico/2013/chapter-43/article-2/section-43-2-8
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e. is likely to inflict serious harm on himself/herself or another unless 
committed; or 

 
f. is incapacitated by alcohol or drugs.   
 

An "incapacitated person" is defined as a person, who as a result of use of alcohol or drugs, 
is unconscious or has his or her judgment otherwise so impaired that he or she is 
incapable of realizing and making rational decisions.v A refusal to undergo treatment is 
not conclusive evidence of lack of judgment as to the need for treatment.vi 

If taken to a treatment facility, the administration of the facility must provide the 
patient with an opportunity to contact a member of his or her family as soon as 
practicable.vii 

B. Application for Protective Custody 

A physician or law enforcement officer must direct a written application for 
commitment to the administrator of the facility. Said application should state the facts 
supporting the need for protective custody. The administrator of the facility may refuse 
an application if the treatment facility is at its relevant capacity or if the person to be 
committed is deemed too ill, injured, disruptive, or dangerous to himself or others to be 
managed at the facility. 

An intoxicated person committed to or held in protective custody by a physician or 
law enforcement officer may not be detained in the facility: 

a. once the person’s blood or breath alcohol concentration level is zero, if 
alcohol-impaired, and there is no probable cause to believe that the person 
remains at risk of physical harm to himself or others; or 

b. for more than seventy-two hours after admission assuming the person is 

clinically stable.viii  

C. Transportation 

Any intoxicated person who is furnished transportation, shelter or treatment 
under The Detoxification Reform Act is liable to the furnishing city, county or treatment 
facility for the reasonable cost of providing that transportation, shelter or treatment.ix 

 
Chemical Testing under the New Mexico Implied Consent Act  

The New Mexico Implied Consent Actx provides that any person who operates a 
motor vehicle within this State is deemed to have given consent, under certain 
circumstances, to a chemical test of his or her breath or blood to determine the drug or 
alcohol content. The law requires that a test of blood or breath must be administered at 
the direction of a law enforcement officer having reasonable grounds to believe the person 
has been driving a motor vehicle under the influence of alcohol or drugs. The act provides, 
however, that:  

http://164.64.110.239/nmac/parts/title07/07.033.0002.htm
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1. Only a physician, nurse, laboratory technician or technologist 
(phlebotomist) may withdraw blood to determine its alcohol or drug 
content, xi(this restriction does not apply to breath tests,);  

2. The physician, nurse, technician or technologist who draws a blood sample 
at the direction of a police, judicial or probation officer, and the hospital 
where the blood is drawn, may not be held liable in any civil or criminal 
action for assault, battery or false imprisonment if the Implied Consent Act 
is applicable; 

3. The law does not protect a hospital or its employees from liability for their 
negligent acts; and 

4. The law does not require that the test be requested in writing by the officer.  
However, for its own protection, the hospital should require that the request 
be written. (See NMHA Form 35, Direction To Take Blood Sample By Law 
Enforcement Officer.) 

The statute further requires that the person to be tested be given an opportunity to 
choose and arrange for a second test in addition to the test performed at the direction of 
a law enforcement officer. (See NMHA Form 36, Consent to Taking of Additional Blood 
Sample by Physician Of Patient’s Own Choosing, which may be used for this purpose.) 
Both this test, and the test ordered by the law enforcement officer will be paid for by the 
agency that the officer represents. If the person tested requests information about the 
tests performed, full information must be given to him or her as soon as it is available. 
Arrangements to cover these situations should be made in advance between local law 
enforcement officials and hospital personnel. 

When feasible, the hospital should obtain consent from any patient before a test is 
administered, even if the hospital believes that the Implied Consent Act applies. (See 
Form 34, Consent/Refusal to Blood Sample Taking.) In cases where informed consent 
cannot be obtained because of death, unconsciousness or impaired mental status due to 
alcohol or drugs, consent to the test is implied by the statute.xii It is not necessary to first 
arrest an unconscious person before taking his or her blood.xiii  

Importantly, a person may revoke the consent implied by the Implied Consent Act 
by refusing to submit to chemical tests requested by a law enforcement officer. If a person 
refuses a test, none may be administered unless a search warrant is issued by a municipal, 
magistrate or district court judge.xiv If the individual refuses to permit the test to be 
performed, the hospital staff should not force the person to submit.  

 
Liability Risks with Substance Use Disorder Patients 

Consider all patients who are going through withdrawals from alcohol and drugs 
as high-risk patients. This is especially true if they require restraints.  Such patients 
should be monitored at frequent intervals. Lawsuits in other jurisdictions have been 
brought for incidents by such patients involving choking, strangulation, burns, suicides, 
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and suicide attempts. Because this is an area of high potential liability, special care should 
be taken with these patients. 

Confidentiality and Release of Medical Records 

Special federal and state requirements exist regarding the confidentiality, use and 
disclosure of protected health information, and confidentiality of alcohol and drug abuse 
rehabilitation patient records. Detailed information about these laws is contained in 
Chapter Four. 

  

i NMSA 1978, § 43-2-11 (2005). 
ii NMSA 1978, § 43-2-11(C). 
iii NMSA 1978, § 43-2-11. 
iv NMSA 1978, § 43-2-11(C). 
v NMSA 1978, § 43-2-2(G). 
vi NMSA 1978, § 43-2-8(A). (2005). 
vii NMSA 1978, § 43-2-20 (2005). 
viii NMSA 1978, § 43-2-8(E) (2005). 
ix NMSA 1978, § 43-2-21 (2005). 
x NMSA 1978, §§ 66-8-105 to 112 (2003). 
xi NMSA 1978, § 66-8-103 (1978). 
xii NMSA 1978, § 66-8-108 (1978). 
xiii State v. Wyrostek, 108 N.M. 140, 767 P.2d 379 (Ct. App. 1989), 
xiv NMSA 1978, § 66-8-111 (2005). 

                                                 



84 
 

CHAPTER 12: PATIENT SELF-DETERMINATION AND TREATMENT OF THE 
TERMINALLY ILL 

Purpose of this Chapter 
 

This Chapter addresses federal and state law regarding patient’s rights to 
participate in treatment decisions, including the federal Patient Self-Determination Act, 
and the New Mexico Uniform Health-Care Decisions Act, powers of attorney, and 
treatment of the terminally ill, which is often affected by the advanced directives covered 
by federal and state law.  
 
Patient Self-Determination 

In 1990, Congress adopted the Patient Self-Determination Act,i which is designed 
to insure that a patient's right to self-determination in health care decisions is 
communicated to the patient and protected.  The Act does not create specific rights for 
patients, but requires that patients be given information regarding the extent of rights 
they have under state law.ii  The Act and its implementing regulations require that 
hospitals and other specified entities that participate in Medicare and Medicaid programs 
maintain written policies and procedures guaranteeing that every adult receiving medical 
care is given written information concerning patient involvement in treatment decisions. 
The written policies and procedures must describe the patient's right to make decisions 
concerning medical care, including the right to accept or refuse medical or surgical 
treatment, and the method of implementing such rights. The written information must 
be provided by hospitals at the time of the individual's admission as an inpatient.  

 
Health care providers must document in each patient's medical record, in a 

prominent way, whether or not the patient has executed an advance directive. Health care 
providers cannot condition the provision of health care or otherwise discriminate against 
an individual based upon the individual's execution of an advance directive. Hospitals 
that participate in the Medicare and Medicaid programs must also educate staff and the 
community on issues concerning advance directives. This education function can be 
provided individually or with others. The Act defines an "advance directive" as a written 
instrument, such as a living will or durable power of attorney for health care, recognized 
under state law and relating to the provision of such care when the individual is 
incapacitated.iii  

 
Advanced Directives and Life-Sustaining Treatment 

In New Mexico, the patient is to be informed of the provisions of the Uniform 
Health-Care Decisions Activ (the “Act”), which provides for advance directives, including 
durable powers of attorney.  Living wills and other documents prepared prior to 1995 
under the now-revoked Right-to-Die Act are still considered valid advance directives.  
Advance directives, living wills, right-to-die statements or documents made in another 
state according to that state's laws are valid in New Mexico. 



85 
 

A. Withholding Treatment from a Competent Adult Patient Under the New Mexico 
Uniform Health-Care Decisions Act 

Under the New Mexico Uniform Health-Care Decisions Act, a competent adult may 
execute a document called an advanced directive (also known as a “living will”) and may 
request that life-sustaining medical treatment not be administered.v  In this context, “life 
sustaining medical treatment” refers to “any medical treatment or procedure without 
which the individual is likely to die within a relatively short time, as determined to a 
reasonable degree of medical certainty by the primary care practitioner.” NMHA Form 41 
can be used to comply with the current requirements of the Act if executed prior to or 
during the hospitalization. A practitioner or health care provider cannot, however, require 
a person to execute an advanced directive as a condition for receiving health care. Insurers 
also are prohibited from requiring their insureds to execute or revoke an advance 
directive, and they are prohibited from modifying terms of the insurance contract because 
the insured has executed an advance directive. The current version of the Act (2018) can 
be found here. 

B. Obligations of Health Care Provider 

The obligations of the health care provider executing a directive are set forth in 
Section 24-7A-7 of the Act. The Act defines a “health care practitioner” to include “any 
individual licensed, certified or otherwise authorized or permitted by law to provide 
health care in the ordinary course of business or practice of a profession.” A practitioner 
who acts in good faith and in accordance with generally accepted health care standards is 
immune from civil or criminal liability under the circumstances set forth in 
Section 24-7A-9(A) of the Act. Additionally, individual attending practitioners may 
decline to participate in the withholding or withdrawal of treatment and be immune from 
civil or criminal liability.  In exercising this right, however, the attending practitioner 
must take appropriate steps to transfer the patient to another qualified practitioner who 
will execute the terms of the directives.vi  

C. Revocation of the Directive 

Any person who has executed a document under the Act may revoke the document 
at any time. Revocation may be accomplished either orally or in writing by indicating a 
change of intent.vii If an individual cannot sign a revocation document, someone may sign 
for the person in the presence of two witnesses. A health care provider or health-care 
institution acting in good faith and in accordance with generally accepted health care 
standards is not subject to civil or criminal liability or to discipline for unprofessional 
conduct for complying with an advance health-care directive and assuming that the 
directive was valid when made and has not been revoked or terminated.viii 

D. Decisions for Unemancipated Minors Under the Act 

The Act permits a parent or guardian to withhold or withdraw life-sustaining 
treatment for an unemancipated minor (for purposes of the Act, this means an individual 
at or under the age of 15), subject to certain rights of a minor to make such a decision set 
forth in NMSA § 24-7A-6.1. If an unemancipated minor has capacity sufficient to 

https://law.justia.com/codes/new-mexico/2006/nmrc/jd_ch24art7a-acff.html
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understand the nature of his or her medical condition, the risks and benefits of treatment 
and the contemplated decision to withhold or withdraw life-sustaining treatment, the 
unemancipated minor will have the authority to withhold or withdraw life-sustaining 
treatment. A determination of the mental and emotional capacity of an unemancipated 
minor must be made by two qualified care professionals, i.e. the unemancipated minor's 
practitioner with primary responsibility for the minor and a practitioner that works with 
unemancipated minors of the minor's age in the ordinary course of the practitioner's 
health care practice.  

If the minor has a mental illness or developmental disability, one of the qualified 
health care professionals must be a person whose training and expertise are in the 
assessment of functional impairment. If the unemancipated minor's practitioner who has 
responsibility for the patient has reason to believe that a parent or guardian of the minor, 
including a non-custodial parent, has not been informed of the decision to withdraw or 
withhold life-sustaining treatment, the practitioner shall make reasonable efforts to 
ascertain whether that parent or guardian has maintained substantial and continuous 
contact with the minor and, if so, will make reasonable effort to notify that parent or 
guardian before implementing a decision.  If there is disagreement about the decision to 
withhold or withdraw treatment for an unemancipated minor, the provisions of 
Section 24-7A-11 apply.   

Notwithstanding the above, federal regulations regarding discontinuance of 
nutrition and medical care to disabled infants require the reporting of medical neglect, 
including the “withholding of medically indicated treatment,” to the Children Youth and 
Families Department.ix Because of the complexity of the law in this area, it is 
recommended that decisions about withholding or discontinuing treatment of disabled 
infants be made in consultation with the hospital attorney and a pediatrician experienced 
in this area. 

E. Withholding Treatment From an Adult Who Lacks Decisional Capacity Under the 
Act 

The Uniform Health-Care Decisions Act permits a practitioner to remove 
treatment from a person who lacks decisional capacity or is incompetent, and who has 
not executed a document under the Act, when consent is obtained from a surrogate or a 
legal guardian.x If there is no guardian with health care decision making authority, the 
following may assume the responsibility of surrogacy for the patient, in descending order 
of priority: 

a.  The patient's spouse, unless legally separated or unless there is a pending 
petition for annulment, divorce, dissolution of marriage or legal separation; 

b.  An individual in a long-term relationship of indefinite duration with the 
patient in which the individual has demonstrated an actual commitment to 
the patient similar to the commitment of a spouse and in which the 
individual and the patient consider themselves to be responsible for each 
other's well-being; 

https://cyfd.org/
https://cyfd.org/
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c. An adult child (if more than one adult child is involved with the patient's 
care, the majority of the adult children shall make the decision); 

d. A parent; 

e.  An adult sibling (if more than one sibling is involved with the patient's care, 
the majority of the siblings shall make the decision); 

f. A grandparent; and 

g. An adult who has exhibited special care and concern for the patient, who is 
familiar with the patient's values and who is reasonably available may act as 
surrogate if none of the persons listed in subsections (a) through (f) above 
are eligible to act as surrogate.xi 

Durable Powers of Attorney 

New Mexico law allows a competent person to designate another individual to 
serve as his or her attorney-in-fact or agent by a document entitled a "power of 
attorney."xii This authority continues during periods of incompetence or incapacityxiii and 
the designee has the same legal authority to make decisions as would the patient if he or 
she were competent.xiv However, a general power of attorney does not extend to allow the 
appointed attorney-in-fact or agent the right to make health care decisions on the person’s 
behalf.xv  Rather, such a delegation is more properly created through a power of attorney 
specifically for health care purposes, an optional form of which appears in the Uniform 
Health-Care Decisions Act hyperlinked above. This form is not required to be notarized 
or witnessed to be valid. 

Orders Not to Resuscitate 

Resuscitation following cardiac or respiratory arrest describes a series of steps 
developed over the past two decades to reestablish breathing and heartbeat. In addition 
to initiating mouth-to-mouth breathing and compressing the chest externally to establish 
artificial circulation (i.e. traditional CPR), resuscitation can also include the 
administration of oxygen under pressure to the lungs, the use of intravenous medications, 
the injection of stimulants into the heart through catheters or long needles, electric shocks 
to the heart, insertion of a pacemaker, and open heart massage.  

 
A patient, or a patient's family, may prefer that resuscitation not be used, 

particularly if a patient is expected to die within a relatively short time. See NMHA Form 
41, Voluntary Directive Concerning Non-Resuscitation, for use by a competent adult 
patient. In these cases, the practitioner may order that the patient not be resuscitated if 
he or she suffers cardiac or respiratory arrest. This order may be called "DNR" (do not 
resuscitate), "no code blue" or "no code."  

The hospital should establish policies, in consultation with the hospital attorney, 
to guide the medical staff in determining the circumstances under which such an order 
should be written and the procedures to follow. The patient or patient surrogate's 
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preference should be given careful consideration. However, medical staff should know 
that, if no preference is expressed and there are sound medical reasons for entering a DNR 
order, they may do so. The hospital should not encourage or permit secret "no code" 
orders. Moreover, a practitioner should be required to write a DNR order in the chart 
personally, unless the patient has an advanced directive covering the DNR, in which case 
the advanced directive should be placed in the chart.   

 

i 42 U.S.C. § 1395cc(a)-(j) (2006). 
ii 42 U.S.C. § 1395cc(f); 42 C.F.R. § 489.102. 
iii See 42 U.S.C. § 1395cc(f)(3). 
iv NMSA 1978, §§ 24-7A-1 to 18 
v NMSA 1978,  § 24-7A-2(A); NMSA § 24-7A-1(G)(3). 
vi NMSA 1978, § 24-7A-7(E), (F), and (G).   
vii See NMSA1978,  § 24-7A-3. 
viii NMSA 1978, § 24-7A-9(A)(3). 
ix 42 U.S.C. 5106(a)(C). 
x NMSA 1978, § 24-7A-9.   
xi NMSA 1978, § 24-7A-5. See Protection & Advocacy Sys. v. Presbyterian Healthcare Servs., 1999-NMCA-
122, 128 N.M. 73, 989 P.2d 890; See also Corum v. Roswell Senior Living, LLC, 2010-NMCA-105, 149 N.M. 
287, 248 P.3d 329, 331, cert. denied, 2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146 (discussing surrogate 
powers to make healthcare decisions generally). 
xii NMSA 1978, § 45-5B-101 et seq. 
xiii NMSA 1978, § 45-5B-102(B). 
xiv NMSA 1978, § NMSA 45-5B-102(G). 
xv NMSA 1978, § 45-5B-103(B). 
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CHAPTER 13: DEATH AND DEAD BODIES 

Purpose of this Chapter 
 
This Chapter addresses how hospitals must treat death of patients, dead bodies, and 
anatomical gifts. 
 
Anatomical Gifts  

Under the Jonathan Spradling Revised Uniform Anatomical Gift Acti (the 
“Anatomical Gift Act”), an anatomical gift of a donor’s body or any part thereof may be 
made during the life of the donor for the purpose of transplantation, therapy, research or 
education.  

 
A. Making, Amending and Revoking an Anatomical Gift Before a Donor’s Death 

A donor may make an anatomical gift by: 
 
1. authorizing a statement or symbol indicating that the donor made a gift to be 

imprinted on the donor’s driver’s license or identification card; 
2. executing a will directing the donation; 
3. any form of communication, during a terminal illness or injury of the donor, 

addressed to at least two adults, at least one of whom is a disinterested witness; 
or 

4. a donor card or other record signed by the donor making the gift or by 
authorizing that a statement or symbol indicating that the donor has made an 
anatomical gift be included on a donor registry.   

5. a donor card or other record signed by someone on the donor’s behalf, if 
witnessed by at least one disinterested witness and at least one other witness, 
that states it was made on the donor’s behalf. 

 
Revocation, suspension, expiration or cancellation of a driver’s license does not 

invalidate an anatomical gift.ii If a donor makes a gift by will, the will does not need to 
first be probated for the gift to take effect, and invalidation of the will does not invalidate 
the gift.iii  Anatomical gifts can be revoked or amended by: 

 
1. A record signed by the donor or someone acting at the direction of the donor, 

witnessed by at least two adults (at least one of whom is a disinterested 
witness), who have signed at the request of the donor or other person, and the 
record must state that it has been signed and witnessed.iv  

2. A document of gift that amends or revokes a previous gift, either expressly or 
by inconsistency.v 

3. The destruction or cancellation of the document of gift, with the intent to 
revoke the gift.vi 

4. For gifts not made by will, by any form of communication to at least two adults, 
one of which being disinterested, during a terminal illness or injury.vii 
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5. For gifts made by will, in any manner provided for amending or revoking 
wills.viii 

 
If a donor who is an unemancipated minor dies, a parent of the donor who is 

reasonably available may revoke or amend an anatomical gift of the donor’s body or body 
part. If an unemancipated minor dies after signing a refusal, a parent of the minor who is 
reasonably available may revoke the minor’s refusal.ix  
 

B. Making, Amending or Revoking an Anatomical Gift After a Donor’s Death 

Certain classes of persons, if reasonably available, may make an anatomical gift of 
a decedent’s body or body part for transplantation, therapy, research or education after a 
donor’s death in the following order of priority:x 

 
1. an agent of the decedent at the time of death who could have made an 

anatomical gift immediately before the decedent’s death (see above) 
2. the spouse of the decedent unless legally separated or unless there is a 

pending action for annulment, divorce, dissolution of marriage or 
separation;  

3. adult children of the decedent;  
4. parents of the decedent;  
5. adult siblings of the decedent; 
6. adult grandchildren of the decedent;  
7. grandparents of the decedent;  
8. an adult who exhibited special care and concern for the decedent;  
9. the persons who were acting as the guardians of the person of the decedent 

at the time of death; and 
10. any other person having the authority to dispose of the decedent’s body. 

 
If there is more than one member of one of these classes entitled to make an 

anatomical gift, the anatomical gift may be made by a member of the class unless that 
member or a person to which the gift may pass knows of an objection by another member 
of the class. If one member of a class objects, the gift may be made only by a majority of 
the members of the class who are reasonably available.  The failure to make an anatomical 
gift by anyone in these classes is not an objection to the making of an anatomical gift. A 
person authorized to make an anatomical gift may make an anatomical gift by a document 
of gift signed by the person making the gift or by that person’s oral communication that 
is electronically recorded or is contemporaneously reduced to a record and signed by the 
individual receiving the oral communication.xi 
 

C. Receiving and Transplanting an Anatomical Gift 

A qualified physician or technician may remove a donated part from the body of a donor, 
but neither the physician who attends the decedent at death nor the physician who 
determines the time of the decedent’s death may participate in the procedures for 
removing or transplanting a part from the decedent.xii Anatomical gifts may be made to 
persons, hospitals, accredited medical schools, dental schools, colleges, universities, 
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organ procurement organizations (“OPO”) for research or education, or an eye or tissue 
bank.xiii A gift of all or part of a body authorizes any examination necessary to assure that 
the gift is medically acceptable for the purposes intended. If a donee accepts the gift of an 
entire body, the donee may, subject to the terms of the gift, authorize embalming and use 
of the body in funeral services. If the gift consists of a part of the body, custody of the 
remainder of the body rests with the surviving spouse, next of kin or some other person 
under obligation to dispose of the body. 

 
A donee must not accept an anatomical gift if he or she has actual notice of an 

objection to the gift by the decedent or by a survivor who is a member of the same or prior 
class as the donor, or if the donee knows that the gift was not effectively made, or if the 
person knows that the decedent refused or revoked the gift.  If a person knows that an 
anatomical gift was made on a document of gift, the person is deemed to know of any 
amendment or revocation of the gift or any refusal to make an anatomical gift on the same 
document of gift.xiv If the hospital has any reason to believe that the donor or decedent 
does not wish to make an anatomical gift, the hospital should refuse the gift.xv 

 
D. Identification of Potential Donors 

New Mexico law requires that every hospital have a committee that develops and 
implements a protocol for organ and tissue donation.xvi Medicare participating hospitals 
must have a written agreement with a designated OPO,xvii which it must notify in a timely 
manner of individuals whose death is imminent or who have died in the hospital.xviii  
Federal lawxix also requires protocols to assure: 
 

1. timely identification of potential donors; 
2. that families of potential donors are made aware of the option of organ or tissue 

donation and their option to decline; 
3. encouraging discretion and sensitivity with respect to the circumstances, views, 

and beliefs of such families; and 
4. that the hospital works cooperatively with the designated OPO, tissue bank and 

eye bank in educating and improving staff on donation issues.xx 
 

Before contacting the OPO, the hospital should have the following information 
accessible: (1) the patient’s identification number; (2) the patient’s age; (3) the cause of 
death; and (4) any available past medical history.xxi A hospital’s duty to identify potential 
donors includes an obligation to make a reasonable search of an individual reasonably 
believed to be dead or near death for a document of gift or other information identifying 
the individual as a donor or as an individual who made a refusal if no other source of the 
information is immediately available. 

 
E. Applicability of the Autopsy Laws 

Procedures involving anatomical gifts are also subject to New Mexico’s autopsy 
laws.  However, a person who acts in good faith in accordance with the terms of the law, 
including a person making the gift or the donor’s estate, is not liable for damages in any 
civil action, criminal prosecution or administrative proceeding.xxii 
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Death Determinations  

A determination of death must be made in accordance with accepted medical 
standards and before artificial means of life supporting circulatory or respiratory 
functions are terminated, and before any vital organ is removed for purposes of 
transplantation, therapy, research or education. The medical certification must be 
completed and signed within 48 hours after death by the physician or nurse practitioner 
in charge of the patient's care for the illness or condition that resulted in death, except 
when an inquiry is required by law. In the absence of the physician’s or the nurse 
practitioner’s approval, the certificate may be completed and signed by the associate 
physician or associate nurse practitioner, the chief medical officer of the institution where 
death occurred, or the physician who performed the autopsy. When death occurs without 
medical attendance or when death occurs more than ten days after the decedent was last 
treated by a physician, the case shall be referred to the state medical investigator for 
investigation to determine and certify the cause of death. Notwithstanding, unless there 
is reasonable cause to believe that the death is not due to natural causes, a registered 
nurse employed by a nursing home may pronounce the death of a resident of the nursing 
home and a registered nurse employed by a hospital may pronounce the death of a patient 
of the hospital. 

Cases of Death Requiring Official Inquiry  

When a person comes to a sudden, violent or untimely death or is found dead and 
the cause of death is unknown, anyone who becomes aware of the death must report it 
immediately to law enforcement authorities or the office of the state or district medical 
investigator. The state or district medical investigator or a deputy medical investigator 
under his direction, must, without delay, view and take legal custody of the body.xxiii When 
the state, district or deputy medical investigator suspects that a death was caused by a 
criminal act or omission, or if the cause of death is obscure, he or she must order that an 
autopsy be performed by a certified pathologist. It is a petty misdemeanor to willfully and 
unnecessarily touch or remove a dead body that was required to have been reported to 
proper authorities.xxiv 
 
Reporting Live Births and Fetal Deaths  

New Mexico law requires that spontaneous deaths of any fetus that obtained at 
least 20 weeks gestational age, or weighs at least 350 grams if the gestational age is not 
known, must be reported to the state within 10 days of the death.xxv A “spontaneous fetal 
death” includes any time the expulsion or extraction of a fetus from its mother results in 
anything other than a live birth, but does not include an induced abortion.xxvi If a 
spontaneous fetal death that is required to be reported occurs without medical attendance 
at or immediately after delivery, the state medical investigator must investigate the cause 
of death and must prepare and file the report.xxvii  
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Disposition of Personal Property of Decedent HIPAA Considerations 

Personal property, clothing and valuables of a deceased patient belong to the 
decedent's estate. The person named in the medical records as the one to be notified is 
not necessarily the proper person to receive the decedent's effects. However, where such 
items are of nominal value, it is accepted practice to deliver them to the closest and most 
mature next of kin, who is usually the spouse or, in the case of elderly patients, the adult 
child or children. The hospital should obtain a receipt for the items and file it in the 
patient's records. Valuables owned by the decedent, such as jewelry, furs and money 
should be held for delivery to the personal representative of the decedent's estate. The 
personal representative must present a certified copy of the letters of appointment to the 
hospital in order to receive these items. Unclaimed funds or intangible personal property 
held by a hospital may be presumed abandoned. A hospital that holds property presumed 
abandoned must report to the director of the Revenue Division of the Taxation and 
Revenue Department before November 1st of each year as to the unclaimed property held 
since the preceding June 30th.xxviii 

 
HIPAA Considerations 

Under HIPAAxxix covered entities may disclose protected health information to 
funeral directors as needed, and to coroners or medical examiners to identify a deceased 
person, determine the cause of death, and perform other functions authorized by law. 
Covered entities may also use or disclose protected health information to facilitate the 
donation and transplantation of cadaveric organs, eyes and tissue.xxx  For more 
information about HIPAA, see Chapter Three.   

 

i NMSA 1978, §§ 24-6B-1 to -25 
ii NMSA 1978, § 24-6B-5(C) 
iii Id.; NMSA 1978, § 24-6B-5(D) 
iv NMSA 1978, § 24-6B-6(A)(1) and -6(B) 
v NMSA 1978, § 24-6B-6(A)(2) 
vi NMSA 1978, § 24-6B-6(C) 
vii NMSA 1978, § 24-6B-6(D) 
viii NMSA 1978, § 24-6B-6(E) 
ix NMSA 1978, § 24-6B-8(G),(H) 
x NMSA 1978, §§ 24-6B-9 (A)(1) to (10) 
xi NMSA 1978, § 24-6B-10 (A) 
xii NMSA 1978, § 24-6B-14 (I), (J) 
xiii NMSA 1978, § 24B-6B-11(A) 
xiv NMSA 1978, § 24-6B-11 (J) 
xv For further information regarding the gifting of specific body parts and their line of passage should they 
not be used for the intended treatment or research, hospitals should review NMSA § 24-6B-11 in detail, 
specifically Parts (B) through (I). 
xvi NMSA 1978, § 24-6B-9.1(E) 
xvii New Mexico Donor Services is the OPO in New Mexico. 
xviii 42 CFR § 482.45(a)(1) 
xix New Mexico has similar requirements. See NMSA 1978, § 24-6B-9.1(D) which can be accessed here. 
xx 42 CFR §§ 482.45 (a)(3) to (5) 
xxi NMSA 1978, § 24-6B-9.1(A) 
xxii NMSA 1978, § 24-6B-18(A), (B) 

                                                 

https://donatelifenm.org/
https://laws.nmonesource.com/w/nmos/Chapter-24-NMSA-1978#!fragment/zoupio-_Toc30593767/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgGYAGAVgE4OAdgBsggJQAaZNlKEIARUSFcAT2gBydRIiEwuBIuVrN23fpABlPKQBCagEoBRADKOAagEEAcgGFHE0jAAI2hSdjExIA
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xxiii NMSA 1978, § 24-11-5 
xxiv NMSA 1978, § 24-11-10 
xxv NMSA 1978, § 24-14-22(A) 
xxvi NMSA 1978, § 24-14-2(F) 
xxvii NMSA 1978, § 24-14-22(A)-(F) 
xxviii See Uniform Unclaimed Property Act, NMSA 1978, §§ 7-8A-1 to 31. 
xxix 45 CFR § 164.512(g) 
xxx 45 CFR § 164.512(h) 
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CHAPTER 14: REQUIRED REPORTING TO LAW ENFORCEMENT AND/OR 
HEALTH AUTHORITIES 

Purpose of this Chapter 
 
This Chapter addresses what information must be reported to law enforcement and/or 
health authorities.  
 
Required Reporting 

The following must be reported to the appropriate authority. 
 

A. Communicable Diseases 

When a physician or any other person knows that a person is sick with any disease 
that causes death or great bodily harm, that passes from one person to another and for 
which there is no means by which the public can avoid the risk of contracting the disease, 
he or she must promptly notify the District Health Officer or his/her authorized agent.i 

 
Certain diseases, confirmed or suspected, require immediate reporting by 

telephone to the Office of Epidemiology at (505)827-0006, or if no answer, 1-866-885-
6485. See NMAC 7-4-3-13(C) for a complete list of these diseases and conditions in 
humans and animals. Other additional infectious disease do not require “immediate” 
reporting, but do require reporting within 24 hours to the Epidemiology and Response 
Division at 1-800-432-4404 or 505-827-0006, or to the local health office. See NMAC 7-
4-3-13(D) for a complete list of these diseases and conditions in humans (including 
sexually transmitted diseasesii) and animals, and corresponding numbers to call.  
 

B. Induced Abortions 

Induced abortions occurring in New Mexico must be reported to the state registrar 
within five days of the event by the persons in charge of the institution in which the 
induced abortion was performed.iii The format of the report cannot include the name or 
address of the woman who had the abortion, and the department cannot release the name 
or address of the physician who performed the abortion.iv 

C. Birth Defects and Congenital Hearing Loss 

Certain birth defects and congenital hearing loss must be reported to children’s 
medical services, 2040 S. Pacheco, Santa Fe, NM 87505, or by phone at 505-476-8868. 
See NMAC 7-4-3-13(D)(12) and (13) for a complete list.  

D. Child Abuse and/or Neglect 

Every person, including any licensed physician, resident or intern examining, 
attending or treating a child, any law enforcement officer, a judge presiding during a 
proceeding, a registered nurse, visiting nurse, school teacher, school official, social worker 
acting in an official capacity, or a member of the clergy who has information that is not 

http://164.64.110.134/parts/title07/07.004.0003.html
http://164.64.110.134/parts/title07/07.004.0003.html
http://164.64.110.134/parts/title07/07.004.0003.html
http://164.64.110.134/parts/title07/07.004.0003.html
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privileged as a matter of law, or any other person (including hospital personnel) knowing 
or reasonably suspecting that a child is an abused, neglected, or abandoned child must 
report the matter immediately to: 

a. a local law enforcement agency; 

b. the New Mexico Children, Youth and Families Department (CYFD) 
Statewide Central Intake hotline number: 800-797-3260; or 

c. the tribal law enforcement or social service agencies for any Indian child 
residing in Indian country.   

See NMSA 1978, § 32A-4-2(E) (2009) for a definition of  neglected child. See NMSA 1978, 
§ 32A-4-2(B), (G) &( H) (2009) for the definition of abused child. See NMSA 1978, § 32A-
4-2(A) (2009) for the definition of abandonment.  

Any person who violates the reporting requirements of the Act is guilty of a 
misdemeanor. 

E. Infants Received Under the Safe Haven for Infants Act 

Hospitals are “safe havens” for infants up to 90 days of age. A hospital must inform 
CYFD immediately upon receiving an infant pursuant to the provisions of the Safe Haven 
for Infants Act.v In doing so, the hospital must provide CYFD with all available 
information regarding the child and the parents, including the identity of the child and 
the parents, the location of the parents and the child’s medical records. See NMSA 1978, 
§ 24-22-4 (2005) for guidance. A hospital must ask a person leaving the infant whether 
the infant has a parent who is an enrolled member of an Indian tribe or whether a parent 
is eligible for such enrollment, but the person leaving the infant need not provide an 
answer.vi 

 
F. Immunizations 

Physicians, nurses and other health care providers may report on immunization to 
the immunization registryvii unless the patient, or the patient’s parent or guardian if the 
patient is a minor, refuses to allow reporting of this information. For information on 
online access to and reporting under the state immunization registry, see http://www. 
immunizenm.org/ or http://www.health.state.nm.us/immunize/nmsiis.html. 

 
G. Adverse Vaccine Reactions 

Adverse vaccine reactions must be reported to the vaccine adverse events reporting 
system, http://vaers.hhs.gov. A copy of the report should also be sent to the 
Immunization Program Vaccine Manager, New Mexico Department of Health, P.O. Box 
26110, Santa Fe, NM 87502-6110; fax 505-827-1741. 

 

https://cyfd.org/
https://law.justia.com/codes/new-mexico/2013/chapter-32a/article-4/section-32a-4-2/
https://law.justia.com/codes/new-mexico/2013/chapter-32a/article-4/section-32a-4-2/
https://law.justia.com/codes/new-mexico/2013/chapter-32a/article-4/section-32a-4-2/
https://law.justia.com/codes/new-mexico/2013/chapter-32a/article-4/section-32a-4-2/
https://law.justia.com/codes/new-mexico/2013/chapter-32a/article-4/section-32a-4-2/
https://law.justia.com/codes/new-mexico/2011/chapter24/article22/section24-22-4/
https://law.justia.com/codes/new-mexico/2011/chapter24/article22/section24-22-4/
http://www.health.state.nm.us/immunize/nmsiis.html
http://vaers.hhs.gov/
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H. Adult Abuse and/or Neglect 

Any person who is paid in whole or in part for providing treatment to a patient or 
any other person who has reasonable cause to believe that the patient has been abused, 
neglected or exploited, to report the abuse, neglect or exploitation of an adult patient to 
CYFD.viii 

 
I. Narcotics 

With only a few exceptions, every person who manufactures, distributes or 
dispenses any controlled substances must register annually with the New Mexico Board 
of Pharmacy.ix 

 
J. Select Illness and Injuries 

Certain occupational illnesses and injuries must be reported to the Epidemiology 
and Response Division, NM Department of Health, P.O. Box 26110, Santa Fe, NM 87502-
6110; or by phone at 1-800-432-4404 or 505-827-0006. The list of illnesses and injuries 
can be found at NMAC 7.4.3(D)(6)-(10). 

 
K. Violent, Sudden, or Untimely Deaths 

When any person dies in a sudden, violent or untimely manner, or is found dead 
and the cause of death is unknown, anyone who becomes aware of the death must report 
it immediately to law enforcement authorities or to the Office of the Medical Investigator.x 
The list of reportable deaths can be found at NMAC 7.3.2.10.  
 

L. Information Pursuant to the Health Information System Act 

The Health Information System Act, authorizes the New Mexico Health Policy 
Commission to obtain information on the following health factors: mortality and natality 
(including accidental causes of death); morbidity; health behavior; disability; health 
system costs, availability, utilization and revenues; environmental factors; health 
personnel; demographic factors; social, cultural and economic conditions affecting 
health; family status; medical and practice outcomes as measured by nationally accepted 
standards and quality of care; and participation in clinical research trials.xi All hospitals, 
long-term facilities, third party payors and public as well as private sector data sources 
are required to participate in the Health Information System.xii 

 
M. Malpractice Payments, Disciplinary Actions, and Suspensions or Revocations of 

Staff Privileges 

New Mexico law requires all hospitals and other health care entities to report to 
the Board of Medical Examiners all payments relating to malpractice actions or claims 
arising in New Mexico; and all appropriate professional review actions of a licensee and 
the acceptance or surrender of clinical privileges by a licensee while under investigation 
or in lieu of an investigation.xiii 

 

http://nmhealth.org/about/erd/
http://nmhealth.org/about/erd/
http://164.64.110.134/parts/title07/07.004.0003.html
http://164.64.110.134/parts/title07/07.003.0002.html
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Federal law requires a hospital must report to the National Practitioner Data Bank 
any of the following: (a) all payments made on behalf of a physician, or other licensed 
health care practitioner, as a result of a medical malpractice claim or settlement;xiv (b) 
disciplinary actions by state boards of medical examiners relating to a physician’s 
professional competence or professional conduct;xv and (c) professional review actions by 
hospitals and other health care entities with formal peer review processes, when the 
action adversely affects the clinical privileges of a physician for more than 30 days and is 
based on the practitioner’s professional competence or conduct.xvi 

Every hospital also has a duty under the Act to request a physician’s record from 
the Data Bank every time a physician requests medical staff or clinical privileges 
(including courtesy privileges) at the hospital and every two years with respect to any 
physician on the staff of the hospital or to whom the hospital has granted privileges. 

 
N. Medical Devices 

All hospitals are required to report when a medical device causes or contributes to 
the death or serious illness or injury of a patient.xvii A report must be submitted to the 
Secretary of Health and Human Services and the manufacturer of the device, if the 
manufacturer is known. 
 
For Law Enforcement Purposes 

Hospitals may disclose protected health information to law enforcement officials 
for law enforcement purposes under the following six circumstances, and subject to 
specified conditions: 

d. As required by law (including court orders, court-ordered warrants, 
subpoenas and administrative requests); 

e. To identify or locate a suspect, fugitive, material witness or missing person; 

f. In response to a law enforcement official’s request for information about a 
victim or suspected victim of a crime; 

g. To alert law enforcement of a person’s death, if the hospital suspects that 
criminal activity caused the death; 

h. When a hospital believes that protected health information is evidence of a 
crime that occurred on its premises; and 

i. By a health care provider in a medical emergency not occurring on its 
premises, when necessary to inform law enforcement about the commission 
and nature of a crime, the location of the crime or crime victims, and the 
perpetrator of the crime.   

i NMSA 1978, § 24-1-15 (2002).   
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ii NMSA 1978, § 24-1-8 (1993). But see NMSA 1978, § 24-1-9.7 (1996) (making it a petty misdemeanor for 
the unauthorized disclosure of the results of a test designed to identify a sexually transmitted disease). 
iii NMSA 1978, § 24-14-18(A) (1981). 
iv NMSA 1978, § 24-14-18 (B) (1981). 
v NMSA 1978, § 24-22-3(C) (2005). 
vi NMSA 1978, § 24-22-4(D) (2005).   
vii NMSA 1978, § 24-5-7 (2004). 
viii NMSA 1978, § 30-47-9(A) (1990). 
ix See NMSA 1978, §§ 30-31-12 & 13 (2009). 
x NMSA 1978, § 24-11-5 (1975). 
xi NMSA 1978, § 24-14A-3(D) (2005). 
xii NMSA 1978, § 24-14A-4(A) (1994).   
xiii NMSA 1978, § 61-6-16(A) (2008). 
xiv 42 U.S.C. § 11131. 
xv 42 U.S.C. § 11132. 
xvi 42 U.S.C. § 11133. 
xvii 21 U.S.C. § 360i(b); 21 C.F.R. § 800.55 (Administrative Detention related to medical devices); 21 C.F.R. 
Part 803 (2008). 
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CHAPTER 15: PEER REVIEW AND PATIENT SAFETY 

Purpose of this Chapter 
 
This Chapter addresses a hospital’s responsibility to conduct peer review and state and 
federal law applicable to peer review, including establishment or use of Patient Safety 
Organizations.  
 
Peer Review Organizations 

New Mexico hospitals are responsible for making reasonable efforts to assure that the 
medical care rendered to patients complies with the applicable standard of care. The 
hospital’s peer review and quality assurance committees usually carry out this 
responsibility through assessment of the effectiveness and economy of the health care 
services provided by the hospital and its staff. Failure to conduct peer reviews may be 
actionable in New Mexico. For example, the New Mexico Court of Appeals upheld a jury 
finding of liability against a hospital that held out the therapist as qualified, but did not 
provide “clinical supervision, peer review or quality assurance.”i In that case, the jury 
awarded $132,000 in damages related specifically to the hospital’s failure to properly 
select and supervise a therapist.  

 
Additionally, federal law also authorizes the Department of Health and Human 

Services to contract with qualified peer review organizations (PROs) to review the care 
provided to Medicare beneficiaries by physicians and other health care practitioners to 
determine the necessity, quality, and relative effectiveness of both inpatient and 
outpatient medical services as well as the appropriateness of DRG coding. The scope of 
work of the new PROs includes both a quality and an "appropriateness" review. In 
addition, the PROs must verify appropriateness of DRG assignments and overall 
admission patterns of hospitals, to prevent providers from trying to "game" the 
prospective payment system to their advantage.ii  

Only licensed doctors of medicine or osteopathy with active hospital staff privileges 
at a local hospital may belong to a PRO. A physician is not permitted to review health care 
services if he is directly involved in providing those services or if he or any family member 
has a financial interest in the institution sponsoring the services. Hospital representatives 
are no longer permitted to sit on boards of PROs.iii  

Each PRO in its evaluation of services must apply professionally recognized 
standards of health care. These norms are to be based upon typical regional patterns of 
practice and must take into account differing but acceptable modes of treatment for 
various health problems, methods of organizing and delivering health care, and the type 
of health care facility where appropriate treatment for each illness or condition can be 
provided most economically. The PRO must also determine whether the setting in which 
the services were provided was appropriate, with a bias toward provision of care in 
outpatient settings. If the setting is deemed inappropriate, providers will have two days 
to transfer or discharge the patient, provided that the error was inadvertent. When a PRO 
finds that a health care practitioner has failed to provide professional and medically 
necessary services or that the provider has failed to provide adequate assurances to the 
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Secretary, the PRO must report the matter and offer its recommendations to the Secretary 
of DHS. If the Secretary agrees with the PRO's recommendation, or fails to act on the 
recommendation within 120 days, the provider's participation in Medicare may be 
discontinued indefinitely, or the provider may be ordered to reimburse the Secretary for 
any "medically unnecessary" services.iv 

Confidentiality of Peer Review Proceedings and Documents 

  Legal concerns often inhibit physicians from participating in both local and 
federally authorized peer review groups. Potential committee members fear (1) possible 
conspiracy and defamation claims made against them by the physicians whom the 
committee investigates, and (2) adverse decisions in malpractice lawsuits facilitated by 
the use of peer review committee records. These issues have been the subject of numerous 
commentaries and articles. Many authors argue that the confidentiality of peer review 
records is necessary to encourage physicians to offer candid opinions about a colleague's 
medical performance and judgment. Others have reasoned that public policy is better 
served when the peer review process is not protected against the disclosure of such 
information.  
 

A. New Mexico Law – Review Organization Immunity Act 

The New Mexico Review Organization Immunity Act (the “Act”) was passed in 
1979. The Act abolished any common-law absolute immunity available to review 
organization participants prior to its enactment, establishing instead a qualified 
immunity.”v That said, the Act was purportedly intended to encourage peer review, 
including the “necessary ingredients of honesty and candor in the process of attempting 
to understand why mistakes occur in medical procedures, in order to improve the quality 
of care.”vi 

The Act applies to all “review organizations,” which it defines as an organization 
(a) whose membership is limited to health care providers and staff and (b) that is 
established by a health care provider hospitalvii to gather and review information relating 
to the care and treatment of patients for at least one of eight purposes. The eight 
enumerated purposes are as follows:  

(1) evaluating and improving the quality of health care services;  

(2) reducing morbidity or mortality;  

(3) obtaining and disseminating statistics and information relative to the 
treatment and prevention of diseases, illnesses and injuries;  

(4) developing and publishing guidelines showing the norms of health care 
services in the area or by health care providers;  

(5) developing and publishing guidelines designed to keep within reasonable 
bounds the cost of health care services;  

https://law.justia.com/codes/new-mexico/2011/chapter41/article9/section41-9-2/
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(6) reviewing the nature, quality or cost of services provided to those enrolled 
in health care plans and health maintenance organizations and non-profit 
healthcare plans;  

(7) acting as a PRO pursuant to 42 U.S.C. § 1320c-1 et seq.; or  

(8) determining whether a health care provider shall be granted authority to 
provide health care services using the health care provider's facilities or 
whether a health care provider's privileges should be limited, suspended or 
revoked.viii 

A person cannot be held liable for furnishing information to a review organization 
unless the information is false and the person knew or had reason to believe that it was 
false.ix Statements made to persons outside of the review organization are not shielded 
from liability. A member or employee of a review organization (including those who 
advise, counsel or provide services to a review organization) cannot be held liable for the 
performance of his duties as a member or employee, unless he acted maliciously toward 
the person under review.x Likewise, a person who makes a recommendation to the 
organization cannot be held liable for damages or other relief predicated on any action of 
the organization, so long as he acted in the reasonable belief that his recommendations 
or actions were warranted by facts known to him or to the review organization, and so 
long as reasonable efforts were made to ascertain the facts.xi 

An integral aspect of the Act is the confidentiality it affords review organizations. 
Specifically, under the Act, data and information acquired or generated exclusively for a 
review organization is generally confidential.xii There are three instances in which 
disclosure is still permissible/required:  

(1) to the extent necessary to carry out the purposes of the review organization;  

(2) in a judicial appeal from an action of the review organization; or 

(3) when a court determines that the information is critical to a cause of action 
or defense in a separate lawsuit.xiii  

Review organizations are required to produce to the New Mexico Medical Board, 
in response to a properly issued investigative subpoena, “[i]nformation, documents or 
records that were not generated exclusively for, but were presented during proceedings 
of a review organization.”xiv  

The Act also prohibits a member or an employee of, who serves in an advisory 
capacity to, or who furnishes counsel or services to, a review organization from disclosing 
what transpired at a review organization's meeting except, by implication, when the above 
exceptions apply. This restriction applies even within the hospital. Disclosure of what 
transpired during a review organization’s meeting to others in the hospital, including 
management, can result in liability to the hospital.xv Review organization members or 
persons who testified before a review organization are not prohibited (or, for that matter, 
protected) from testifying outside of the review organization as to matters within their 
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knowledge so long as the opinions they testify to were not formed as a result of the review 
organization's hearings.  

Violation of the confidentiality requirements under the Act is “a petty 
misdemeanor and shall be punished by imprisonment for not to exceed six months or by 
a fine of not more than one hundred dollars ($100) or both.”xvi   

B. Federal Law 

The Health Care Quality Improvement Actxvii requires that hospitals and other 
health care entities report to the National Practitioner Data Bank details of formal peer 
review processes that make professional review actions that adversely affect the clinical 
privileges of a physician for more than 30 days. The review action must involve the 
practitioner's professional competence or conduct. Special immunities are granted to 
hospitals and other health care entities that comply with the reporting requirements. A 
more detailed discussion on the reporting requirements of the Health Care Quality 
Improvement Act can be found in Chapter Fourteen, Required Reporting to Law 
Enforcement and/or Health Authorities. 

Patient Safety Organizations 

The Patient Safety and Quality Improvement Act of 2005, protects hospitals that 
have an arrangement with a Patient Safety Organization (“PSO”) from disclosing “patient 
safety work product.” As of January 2020, there are 89 PSOs in thirty states and the 
District of Columbia. None are in New Mexico. The listing of PSOs by state is available at 
https://www.pso.ahrq.gov/listed and is reviewed weekly and updated as necessary. A 
health care provider can only obtain the confidentiality and privilege protection of the 
Patient Safety and Quality Improvement Act by working with a federally-listed PSO. 
Hospitals participating in, or considering participation in, a PSO can find more detailed 
information here about the requirements that must be met in order to protect patient 
safety work product.  

i See Eckhardt v. Charter Hosp. of Albuquerque, Inc., 1998-NMCA-017, 953 P.2d. 722, 733 (1997). 
ii 42 U.S.C. § 1320c-3 (2003). 
iii 42 U.S.C. § 1320c-3(b) (2003). 
iv 42 U.S.C. § 1320c-3. 
v Leyba v. Renger, 114 N.M. 686, 687, 845 P.2d 780 (S. Ct. 1992). 
vi Chavez v. Lovelace Sandia Health System, Inc., 1144 N.M. 578, 189 P.3d 711 (Ct. App. 2008). 
vii The Act includes other entities that may form a review organization, but they do not apply to hospitals. 
See NMSA 1978 § 41-9-2. 
viii NMSA 1978, § 41-9-2 (1993). 
ix NMSA 1978, § 41-9-3 (1979). 
x NMSA 1978, § 41-9-4 (1979). 
xi Id. 
xii NMSA 1978, § 41-9-5 (1979); Southwest Community Health Services v. Smith, 107 N.M. 196, 200, 755 
P.2d 40 (S. Ct. 1988); Chavez, supra, 144 N.M. at 587; Bhandari v. VHA Southwest Community Health 
Corp., 2010 WL 4928874, fn. 2 (D.N.M. 2010) (unpublished). 
xiii Southwest Community Health Services, supra, 107 N.M. at 199-201.  See also Chavez, supra, 144 N.M. at 
587 (noting that the court should side in favor of protection instead of production in determining whether 
this exception applies). 

                                                 

https://www.hhs.gov/hipaa/for-professionals/patient-safety/statute-and-rule/index.html
https://www.pso.ahrq.gov/listed
https://www.pso.ahrq.gov/faq
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xiv NMSA 1978, § 41-9-5 (2011). 
xv See Yedidag v. Roswell Clinic Corp., 2015-NMSC-012, 346 P.3d 1136 (hospital found liable where 
participant in review organization meeting disclosed behavior of a member of the review organization 
during the meeting and he was fired as a result). 
xvi NMSA 1978, § 41-9-6. 
xvii 42 U.S.C. § 11101-11152 (1986). 
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CHAPTER 16: MEDICAL EXPERIMENTATION 

Purpose of this Chapter 
 
This Chapter addresses the governing federal and state law regarding medical 
experimentation of adults and minors.  
 
Generally Applicable Federal Regulations 

Generally, two requirements must be met before human subjects may be used in 
research: (1) an Institutional Review Board (“IRB”) must be established; and (2) the 
informed consent of a patient to be used in research must be obtained before the patient 
is administered a new or investigational drug or treatment.i 

A. IRBs 

With limited exceptions, clinical research involving human subjects cannot be 
initiated unless that research has been reviewed and approved by and remains subject to 
continuing review by an IRB.ii See 21 C.F.R. § 56.107 for discussion of IRB membership 
requirements.  
 

B. Informed Consent 

Before a human subject can be used in a research project governed by federal law 
or regulation, a legally effective informed consent must be obtained from the subject. 
Consent should be obtained in a way that provides the subject with the opportunity to 
carefully consider participation and should involve no coercion or undue influence. The 
prospective subject should understand the language of the consent. The consent should 
contain no language in which the subject is deemed to have waived any legal rights. The 
consent must be documented using a written consent form approved by the institution’s 
IRB and signed by the subject or a legally authorized representative of the subject. A copy 
must be given to the subject.iii  

 
 See 21 C.F.R. § 50.25(a), (b) for description of what informed consent should 
include. Also see Chapter Two for further discussion of informed consent.  

Experimentation on Children, Infants, Fetuses, and Mothers 

  Federal Regulations governing experiments involving children are found at 
45 C.F.R. §§ 46.404 to 46.409. In general, IRBs should familiarize themselves with these 
regulations before authorizing research involving children. Requirements for permission 
by parents or guardians and for assent by children are located at 45 C.F.R. § 46.408. 
 

The New Mexico Maternal, Fetal and Infant Experimentation Act,iv also controls 
clinical research involving pregnant women, fetuses and live-born infants. According to 
the Act, no fetus shall be the subject of any clinical research activity unless its purpose is 
to meet the health needs of the fetus and the fetus will be placed at risk only to the 
minimum extent necessary.v The requirements regarding a live-born infant are similar, 

https://www.accessdata.fda.gov/scripts/cdrh/cfdocs/cfCFR/CFRSearch.cfm?fr=56.107
https://www.accessdata.fda.gov/scripts/cdrh/cfdocs/cfcfr/CFRSearch.cfm?fr=50.25
https://www.ecfr.gov/cgi-bin/text-idx?m=02&d=17&y=2020&cd=20200206&submit=GO&SID=f9f4ac24e1005f801ed9e186278244a4&node=pt45.1.46&pd=20200117#_top
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i.e. the treatment must meet the health needs of the infant and adults would not be 
suitable subjects.vi No woman known to be pregnant according to generally accepted 
medical standards can be involved as a subject in any clinical research activity unless the 
purpose of the activity is to meet the health needs of the mother or the fetus and the fetus 
will be placed at risk only to the minimum extent necessary to meet such needs (or there 
is no significant risk to the fetus). Even then, the mother must be legally competent and 
have given informed consent being fully informed regarding any possible impact on the 
fetus.vii Importantly, no inducements, monetary or otherwise, can be offered to any 
woman to terminate her pregnancy for the purpose of subjecting her fetus or live-born 
infant to clinical research activity.   

Experimentation Involving Medicinal Use of Marijuana 

Medical research has shown that the use of marijuana may alleviate the nausea and 
ill-effects of cancer chemotherapy and the ill-effects of glaucoma.viii The Controlled 
Substances Therapeutic Research Act,ix was enacted in response to this research. The Act 
permits research and experimentation under strictly controlled circumstances as to the 
use of marijuana for medicinal purposes.x Among other things, the Act created the “Lynn 
Pierson Therapeutic Research Program.”xi Participation in the program is limited to those 
applicants and their licensed physicians who have been certified by the Patient 
Qualification Review Board created by the Act.xii Once an applicant is certified, the 
Secretary of the Department of Health is authorized to obtain marijuana through 
whatever means he deems appropriate (consistent with National Institute on Drug Abuse, 
Food and Drug Administration and Drug Enforcement Administration regulations) and 
can transfer it to a certified state operated licensed pharmacy for distribution to the 
certified patient. 

The Patient Qualification Review Board may include other disease groups for 
participation in the program after pertinent medical data has been presented and after it 
has met approval for the requested use by the Food and Drug Administration, the Drug 
Enforcement Administration and the National Institute on Drug Abuse.xiii  

Research Activities Not Federally Regulated  

Certain categories of research involving human subjects are exempt from the 
aforementioned federal regulations, as long as any information possibly identifying the 
persons involved in the data is removed and the subjects are not subjected to harmful 
risks. Examples of these categories include:xiv 

a. Research on regular and special education instructional strategies or 
research on the effectiveness or the comparison among instructional 
techniques, curricula, or classroom management methods. 

b. Use of educational tests (cognitive, diagnostic, aptitude, or achievement), 
survey procedures, interview procedures or observation of public behavior. 

c. Collection or study of existing data, documents, records, pathological 
specimens, or diagnostic specimens, if these sources are publicly available 
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or if the information is recorded by the investigator in such a manner that 
subjects cannot be identified, directly or through identifiers linked to the 
subjects. 

d. Research and demonstration projects (subject to approval by department or 
agency heads) to evaluate public benefit or service programs. This also 
includes taste and food quality evaluation and consumer acceptance 
studies. 

The Secretary of Health and Human Services has final authority to decide what research 
activities will be exempt from the regulations. 

Policy and Procedure Recommendations 

In establishing policies and procedures for use of investigational drugs and 
medical research, note that informed consent of the patient always should be obtained 
prior to participation in any research. See NMHA Form 47, Consent for Treatment with 
Drug Under Clinical Investigation, and NMHA Form 48, Consent for Participation in 
Medical Research or Experimentation. These Forms are for guidance only, as all research 
consent forms must be approved by the IRB for use for each study. This applies to all 
consent forms, including those supplied by third parties such as pharmaceutical sponsors 
or state and federal agencies.  Additionally, physicians should record any and all use of 
experimental drugs.  NMHA Form 49, Physician’s Data Sheet for Use of Investigational 
Drugs, may be used. The data sheet should be submitted to the hospital pharmacy along 
with the supply of the investigational drug.  This form should be retained by the 
pharmacy. The pharmacy should provide adequate information about the drug to the 
nursing staff. NMHA Form 50, Nursing Service Data Sheet for Investigational Drugs, may 
be used for this purpose. The form should be returned to the nursing unit together with 
the prescription intended for the nursing service. The pharmacy should also prepare a 
permanent record of the drug use.   

 
 

i 45 CFR Part 46; 21 CFR Parts 50 and 56 
ii 21 C.F.R. § 56.103(a). 
iii 21 C.F.R. § 50.20. 
iv NMSA 1978, §§ 24-9A-1 to -7 
v NMSA 1978, § 24-9A-3. 
vi See NMSA 1978, § 24-9A-4. 
vii NMSA 1978, §§ 24-9A-2, 5(C); 21 C.F.R. § 50.25. 
viii NMSA 1978, § 26-2A-2. 
ix NMSA 1978, §§ 26-2A-1 to -7. 
x NMSA 1978, § 26-2A-2. 
xi NMSA 1978, § 26-2A-4. 
xii NMSA 1978, § 26-2A-5. 
xiii NMSA 1978, § 26-2A-5. 
xiv 45 C.F.R. § 46.101(b). 
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CHAPTER 17: INDIGENT PATIENTS AND HOSPITAL LIENS 

Purpose of this Chapter 
 
This Chapter addresses the filing a claim for reimbursement for treatment of indigent 
persons, the process of obtaining a hospital lien, and special requirements for 501(c)(3) 
hospitals. 
 
Indigent Patients 

An indigent patient is defined in part as “a person to whom an ambulance service, 
a hospital or a health care provider has provided medical care, ambulance transportation 
or health care services and who can normally support the person’s self and the person’s 
dependents on present income and liquid assets available to the person but, taking into 
consideration the person’s income, assets and requirements for other necessities of life 
for the person and the person’s dependents, is unable to pay the cost of the ambulance 
transportation or medical care administered or both.”i The minor dependent of such a 
person also qualifies as an “indigent patient.” 
 

Each New Mexico county is financially responsible for the hospital care of indigent 
persons domiciled in that county and is required to provide support to the state’s 
Medicaid fund. Hospitals in each county can usually be reimbursed for allowable medical 
costs incurred in the treatment of indigent persons. To qualify for these funds, the 
indigent patient need only have been provided “health care services.” 

 
A hospital, ambulance service, or health care provider may file a claim.ii  

 
Hospital Liens 

  The New Mexico Hospital Lien Act gives a hospital that furnishes emergency, 
medical, or other service to a patient injured in an accident not covered by worker’s 
compensation the right to assert a lien upon a judgment, settlement, or compromise 
belonging to the patient or a claim maintained by the heirs or personal representatives of 
the injured party in the case of the patient’s death, less attorneys’ fees, court costs and 
other expenses necessary in obtaining the judgment, settlement or compromise.iii The lien 
is for the amount of the reasonable, usual, and necessary hospital charges for treatment 
until the date of the payment of damages.iv 
  
 For the process to obtain a lien, see NMSA 1978, § 48-8-2.  
 
Hospital Indigent Care and Billing Policies 

The Patient Responsibility and Affordable Care Act (ACA) imposes requirements on 
501(c)(3) organizations that operate one or more hospital facilities. Each 501(c)(3) hospital 
organization is required to meet four general requirements on a facility-by-facility basis: (a) 
establish written financial assistance and emergency medical care policies; (b) limit 
amounts charged for emergency or other medically necessary care to individuals eligible 
for assistance under the hospital's financial assistance policy; (c) make reasonable efforts 

https://law.justia.com/codes/new-mexico/2006/nmrc/jd_27-5-4-ba85.html
https://law.justia.com/codes/new-mexico/2018/chapter-27/article-5/section-27-5-12/
https://law.justia.com/codes/new-mexico/2011/chapter48/article8/section48-8-2/
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to determine whether an individual is eligible for assistance under the hospital’s financial 
assistance policy before engaging in extraordinary collection actions against the 
individual; and (d) conduct a community health needs assessment and adopt an 
implementation strategy at least once every three years.  

A hospital should also review its compliance with the requirements of the Hill-
Burton Act, concerning the provision of care to indigent patients in order to avoid possible 
difficulty in collecting from a patient on a bill for medical care.v   
 

i NMSA 1978, § 27-5-4(G) (2014). 
ii NMSA, 1978, § 27-5-12(A) (2014).   
iii NMSA 1978, § 48-8-1(A). 
iv NMSA 1978 § 48-8-1(B). 
v See 42 U.S.C. § 291; 42 C.F.R. § 53.111. 
 

                                                 

https://www.law.cornell.edu/cfr/text/42/53.111
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 NMHA SAMPLE FORM 1 
 
NAME OF HOSPITAL 
 
REFUSAL TO PERMIT SIDE RAILS 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  _____________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. Having been informed by the hospital that protective side rails should be placed on my/the 

patient's bed and raised for personal protection, I instruct the hospital and its personnel not 
to place or raise protective side rails on the bed. 

 
2. I release the hospital, its personnel, my/the patient's physician, and his or her colleagues the 

responsibility for any injury or damage to myself/the patient by reason of a failure to place 
or raise protective side rails on the bed. 

 
I CERTIFY that this form has been explained to me; I have read the contents of this form or 
the contents have been read to me; I understand its contents; the explanation of the contents 
was made and all blanks or statements requiring insertion or completion were filled in; and 
all items not applicable were stricken before I signed. 
 
_____________________________  ______________________________ 
Witness     Patient 
 
_____________________________ 
Witness 
 
Patient cannot consent or authorize because: ___________________________ 
__________________________________________________________________ 
__________________________________________________________________ 
 
_____________________________  ______________________________ 
Witness     Authorized Representative 
 
 
____________________________  ______________________________ 
 
Witness     Relationship to Patient 
 

Note:  Public hospitals and other health care providers insured for negligence pursuant to the NM Tort 
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient. 
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NMHA SAMPLE FORM 2 
 

CONSENT FOR MEDICAL TREATMENT OF MINORS 

 
DATE:  __________________________________________________________ 
 
I/We, the parent(s)/legal guardian(s), of the child listed below grant permission for necessary 
medical treatment, including any x-rays, examination, laboratory tests, anesthetic, medical 
or surgical diagnosis or treatment; or hospital care of our child in the event that I/we cannot 
be reached and immediate care is required. 
 
MOTHER'S NAME: _____________________________________________________ 
    (PLEASE PRINT) 
 
MOTHER'S SIGNATURE:  _______________________________________________ 
 
TELEPHONE:  (Home)_________________  (Work)___________________ 
 
FATHER'S NAME: _____________________________________________________ 
    (PLEASE PRINT) 
 
FATHER'S SIGNATURE:  _______________________________________________ 
 
TELEPHONE:  (Home)_________________  (Work)___________________ 
 
CHILD'S NAME: _______________________________________________________ 
    (PLEASE PRINT) 
 
BIRTHDATE OF CHILD:  _________________________________________________ 
 
KNOWN ALLERGIES:  __________________________________________________ 
 
SPECIAL MEDICAL PROBLEMS, IF ANY:  _______________________________ 
_______________________________________________________________________ 
 
NAME OF FAMILY PHYSICIAN OR PEDIATRICIAN: _____________________ 
        (PLEASE PRINT) 
 
OFFICE ADDRESS AND TELEPHONE NUMBER:  _________________________ 
_______________________________________________________________________ 
 
WHICH HOSPITAL DOES YOUR PHYSICIAN USE:  _______________________ 
_______________________________________________________________________ 
 
______________________________  ________________________________ 
Witness     Authorized Representative 
 
 
______________________________  ________________________________ 
Witness     Relationship to Patient 
 

Note:  Public hospitals and other health care providers insured for negligence pursuant to the NM Tort 
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient. 
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NMHA SAMPLE FORM 3 
EMERGENCY SITUATION VERIFICATION 

 
PATIENT I.D. NUMBER:             
 
NAME OF PATIENT:             
 
BIRTHDATE:          AGE:      
 
ATTENDING PHYSICIAN:            
 
DATE OF SIGNING:         TIME:    am/pm 
 
1. The following medical treatment or surgical procedure:       

            
             
should be performed upon the above-named patient immediately.  The situation is an 
emergency requiring immediate action because:        
             
 
___________________________, M.D.  ___________________________, M.D. 
Primary Physician      Consulting Physician 

       
2. Fill in all blanks and initial all applicable paragraphs. 
 

 a. The patient is unable to give consent because: 
_________________________________________________________________
____________________________  (e.g. unconscious, incoherent, minor, etc.) 

 
 b. I have been unable to ascertain the name and address of the legally 

responsible representative of the patient who could consent to the emergent 
treatment. 

 
 c. I have been unable to contact _____________________, the legally responsible 

representative of the patient to obtain a consent to the emergency treatment. 
 
 d. I have spoken by telephone with ______________________________ 
             (Name of Authorized Representative) 

and have received consent to proceed with the above-stated emergency 
treatment.  A written confirmation of the oral consent, by letter or fax 
(facsimile), will be forthcoming. 
 

 e. The emergency did not permit any attempt to obtain a consent. 
 
_______________________________   _______________________________ 
Signature of Person Monitoring My     Title 
Telephone Call 
 
______________________________________ 
Witness 

 
Note:  Public hospitals and other health care providers insured for negligence pursuant to the NM Tort 
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient. 
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NMHA SAMPLE FORM 4 
 

NAME OF HOSPITAL 
 

REFUSAL TO CONSENT 

 
NAME OF PATIENT:  ___________________________________________________ 
 
PATIENT I.D. NUMBER: ________________________________________________ 
 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ____________________________________________________ 
 
DATE SIGNED:  _____________________________ TIME:  __________ (am/pm) 
 
1. I refuse to consent to the following medications, treatment, test, or procedure being 

administered to or performed on myself/the patient. 
 

______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
 

2. The following has been explained to me by Dr. ______________________________________. 
 
a.   My/The patient's diagnosis, which is         
_____________________________________________________________________________ 
          
b. The nature and purpose of and need for the above-described medication, treatment, test 

or procedure. 
 

c. The risks and consequences of administering or performing the above-described 
medication, treatment, test or procedure and of not administering or performing these 
medical services. 
 

d. The likelihood of success if the medication, treatment, test or procedure is performed. 
 

e. Possible treatment alternatives and their risks and consequences. 
 
f. My/The patient's prognosis without the above-described medication, treatment, test or 

procedure. 
 
3. I understand that Dr. _______________ has prescribed or ordered the medication, treatment, 

test, or procedure referred to above and that my refusal to consent may endanger my/the 
patient's life or health. 

 
4. I personally assume the risks and consequences of my refusal and release the hospital, its 

personnel, the attending physician, and his or her colleagues from all responsibility, including 
any and all unfavorable reactions or ill effects that may result due to this refusal. 
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Sample Form 4 page 2 
 
 
I CERTIFY:  This form has been explained to me; I have read the contents of this form or the contents 
have been read to me; I understand its contents; the explanation of the contents was made and all 
blanks or statements requiring insertion or completion were filled in; and all items not applicable 
were stricken before I signed. 
 
 
___________________________________  ________________________________ 
Witness      Patient 
 
___________________________________ 
Witness 
 
 
Patient cannot consent or authorize because:  _____________________________________________ 
____________________________________________________________________________________ 
____________________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
 
NOTE: 
IF THE REFUSAL OF TREATMENT WOULD SERIOUSLY ENDANGER A MINOR OR 
INCOMPETENT PATIENT, OR IF THE PHYSICIAN BELIEVES THE MENTAL 
COMPETENCY OF THE PATIENT IS DOUBTFUL, OR THE PATIENT REFUSING 
TREATMENT IS A PREGNANT WOMAN, THE HOSPITAL ADMINISTRATION SHOULD BE 
CONSULTED REGARDING THE POSSIBILITY OF LEGAL ACTION TO ENSURE THE 
WELL-BEING OF THE PATIENT. 
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NMHA SAMPLE FORM 5 
 
NAME OF HOSPITAL 
 
CONSENT TO HOSPITAL ADMISSION AND GENERAL MEDICAL TREATMENT 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  _________________________________________________________ 
 
BIRTHDATE:  __________________________________            AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ____________________________________________________ 
 
DATE OF SIGNING:  _____________________________ TIME:  
____________am/pm 
 
1. Consent to Examination and Treatment 
 
I am/the patient is suffering from a condition requiring hospital care.  I consent to the rendering of 
such care, which may include routine diagnostic procedures, such as x-ray examinations and 
laboratory procedures, and such medical treatments or hospital services as my/the patient's 
attending physician(s) or others of the hospital's medical staff consider to be necessary.  (Strike 
inapplicable words.) 
 
I understand that: 
 

(A) It is customary, absent emergency or extraordinary circumstances, that no 
substantial procedures are performed upon a patient unless and until he or she or the 
authorized representative has had an opportunity to discuss them with the physician 
or other health professional to the patient's satisfaction. 

 
(B) Each patient has the right to consent, or to refuse consent, to any proposed procedure 

or therapeutic course; and 
 
(C) No patient will be involved in any experimental procedure without his or her or the 

authorized representative's full knowledge and consent. 
 

2. No Guarantee Regarding Results 
 
I understand that the practice of medicine and surgery is not an exact science and that diagnosis and 
treatment may involve risks of injury, or even death.  I acknowledge that no guarantees have been 
made to me as to the result of examination or treatment in this hospital. 
 
3. Hospital Employees and Non-Employees 
 
I know that many of the physicians on staff of this hospital, including the attending physician(s), 
radiologists, pathologists and anesthesiologists, may not be employees or agents of the hospital,
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Sample Form 5 page 2 
 
 
but are independent contractors who have been granted the privilege of using its facilities for the 
care and treatment of patients.  I understand that I am/the patient is under the control of my/the 
patient's attending physician(s) and his or her colleagues, and, because these physicians may not be 
employees of the hospital, I agree that the hospital will not be liable for any act or omission in 
following the instructions of the physicians who are not employees of the hospital. 
 
I understand that the hospital normally provides what is commonly called general duty nursing care.  
If I am/the patient is in a condition that requires continuous or special duty nursing care beyond what 
the hospital is able to provide, I know it must be arranged by me or by the patient's attending 
physician(s), and I agree the hospital shall in no way be responsible for failure to provide continuous 
or special duty care and is hereby released from any and all liabilities arising from this fact.  
4. Release of Information 
 
<HIPAA requires a signed authorization for release of information, as well as a notice of privacy 
practices explaining the circumstances under which a hospital will use or disclose information without 
an authorization.  Thus, best practice is not to include authorization for release of information as part 
of the consent for treatment.  If you wish to do so, NMHA recommends using the language from Sample 
Form 11, 12, 13, 37, or 38 here.> 
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Sample Form 5 page 3 
 
 
6. Personal Valuables 
 
I have been advised by the hospital to send valuables home or to deposit them with the hospital for 
safekeeping.  I take full responsibility for any valuable items left in the possession of the patient at 
the time of admission.  I understand that the hospital is not responsible for money or personal 
property, which is not deposited in the hospital safe. 
 
7. Payment for Services 
 
I agree (whether I sign as Patient or as Authorized Representative of the Patient), that, in 
consideration of the services to be rendered to the patient, I hereby individually obligate myself to 
pay the account of the hospital in accordance with the rates and terms of the hospital.  Should the 
account be referred for collection to an attorney, I shall pay reasonable attorney's fees and collection 
expenses.  All accounts not paid in full at the time the patient is/I am discharged may bear interest at 
the legal rate. 
 
8. Using Personal Equipment 
 
If I/the patient use my/uses his or her own equipment, such as electric heating pads, blankets, 
computers, televisions, radios or the like, either for the treatment or convenience of the patient, me/I 
agree the use or presence of such equipment is at the risk and responsibility of me/authorized 
representative and the hospital shall not be liable for any burns, injuries, or property damage which 
may result from the use of such items. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
 
_________________________________  ________________________________ 
Witness      Patient 
 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
 
NOTE: 
IF A MEDICAL EMERGENCY EXISTS AND THIS FORM CANNOT BE SIGNED, COMPLETE 
AN EMERGECY SITUATION VERIFICATION FORM. 
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EXPLANATION OF NMHA SAMPLE FORM 5 
 
CONSENT TO HOSPITAL ADMISSION AND GENERAL MEDICAL TREATMENT 
 
This form should be signed by the patient or his or her authorized representative prior to admission 
to the hospital.  It is designed to cover examinations and treatments in the hospital that do not require 
one of the other specialized consent forms that are found in the Handbook.  The form should be 
sufficient to authorize: 
 

a. routine care, 
b. laboratory procedures, 
c. intravenous feedings, and 
d. standard diagnostic examinations 

 
as long as the administration of an anesthetic is not required and the procedure does not involve a 
substantial risk of injury to the patient. 
 
After a diagnostic workup is completed, a special consent form may be necessary.  The admission 
consent form and special consent form are not alternative forms, but are meant to be used in 
combination. 
 
If a patient enters the hospital under emergency conditions, this form may be dispensed with until 
the emergency period subsides.  At that point, the patient should sign this consent to admission form 
to cover the duration of the hospital stay. At the time of the emergency, an Emergency Situation 
Verification form should be completed.  See NMHA Form 3. 
 
Below is an explanation of this form's major provisions: 
 
1. Consent to Examination and Treatment 
 
This section is designed to cover all routine procedures in the hospital for which a special consent 
form is not required, e.g. hospital care encompassing routine laboratory, diagnostic, and medical 
treatment. 
 
It provides basic protection for non-specialized procedures done by hospital personnel, the attending 
physician(s), and other physicians on the hospital's staff who might have to be called into the case. 
 
Additionally, this section apprises the patient, in general terms, of his/her rights regarding informed 
consent.  It also gives the patient some advance notice that there will be more consent documents to 
be signed should substantial or experimental procedures be carried out. 
 
2. No Guarantee Regarding Results 
 
A patient can hold a physician legally liable despite consent if he or she can show that the doctor 
guaranteed the success of the medical treatment and the medical treatment was not successful.  This 
paragraph provides evidence that no such guarantee was made. 
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EXPLANATION OF NMHA SAMPLE FORM 5 page 2 
 
3. Hospital Employees and Non-Employees 
 
A hospital can be held liable for the negligent acts of an independent contractor, e.g. non-employed 
physicians on the hospital's medical staff, if the patient reasonably believes that the physician 
rendering care is acting as a hospital employee.  This section puts the patient on notice that not 
everyone who treats him or her in the hospital is a hospital employee.   
 
Recent developments in the case law suggest that, under a different legal theory, a hospital could be 
found liable for negligently granting staff privileges to a physician who is later found to have 
committed medical malpractice.  However, the disclaimer makes it clear that the physician is not 
under the direct supervision of the hospital. 
 
4. Release of Information <Include only if the consent form includes a section on release of 
information.  Best practice is to have a separate, HIPAA compliant authorization for use and disclosure 
not addressed in the hospital’s mandatory HIPAA Notice of Privacy Practices.> 
  
This section allows the hospital to file appropriate claims and to release information, that may be 
confidential to certain interested persons and agencies without violating laws concerning the 
confidentiality of medical records and without risking legal actions claiming libel, slander and 
invasion of privacy.  It also informs the patient that a special release form must be executed before 
the hospital can release medical information related to test results for Human Immunodeficiency 
Virus (HIV), drug or alcohol abuse treatment or a mental disorder.  The optional paragraph 
concerning releases to the news media informs the patient that specified basic information may be 
released to the public. 
 
5. Payment for Services 
 
This paragraph creates an enforceable contractual arrangement for the payment of attorney fees, 
legal costs and interests without which there would be no recovery for such items.  It explains to the 
patient that an obligation to pay for services rendered is part of the admission process. 
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NMHA SAMPLE FORM 6 
 
SUPPLEMENT FOR PERSONS UNDER AGE 18: 
DETERMINATION OF EMANCIPATION 

 
To be completed by a patient who has not reached his or her 18th birthday: 
 
1. Are you now or have you ever been married?    __________ 
 
2. Are you now in active military service?    __________ 
 
3. Have you received a declaration of emancipation from a 

court of competent jurisdiction?  If yes, please attach a copy 
to this form.        __________ 
 

4. Have your parents made any agreements with you or made 
any statements to you regarding responsibility for payment of 
your medical or other bills?  If yes, please explain: 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
 
______________________   ______________________________ 
Date      Signature of Minor 
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NMHA SAMPLE FORM 7 
 
NAME OF HOSPITAL 
 
CONSENT TO SPECIALIZED TREATMENT OR 

PROCEDURE, INCLUDING SURGERY 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
You are asked to consent to an operation or a medical procedure and confirm by signing this form 
that the operation or procedure has been explained to you, that you understand what is to be done, 
why it is necessary, and the risks that may be involved.  If you have any doubts or unanswered 
questions, do not sign this consent.  The physician will be called to answer your questions or to 
provide further explanation, as you wish. 
 
1. I request and give consent to __________________ and assistants of his or her 

(name of physician) 
 choice to perform or administer to ___________________ the following surgical 
            (name of patient) 
 or medical procedure for diagnosis or treatment:  ____________________________ 
 
 _______________________________________________________________________ 
 
 _______________________________________________________________________ 
 
This consent also includes authority to administer any necessary routine medications chosen by the 
physician or his or her assistants. 
 
2. My/The patient's physician, __________________, has discussed with me the following          
     (name of physician) 
 items, which are summarized below. 
 

a. The nature and purpose of the proposed procedure(s); 
b. The risks of the proposed procedure(s), including the risk that such treatment may 

not accomplish the desired objective(s); 
c. The possible or likely consequences, positive and negative, of the proposed procedure; 
d. Possible treatment alternatives (including the risks, consequences, and probable 

effectiveness of each); and 
e. The prognosis if no treatment is received. 

 
Alternative Paragraph 2 
 
2. I have indicated to _________________________ that I do not wish to know the details 
         (name of physician) 
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of my case or the proposed treatment.  I trust his or her professional judgment to do what is 
best for my care and treatment. 

 
3. The proposed treatment or procedure is to be provided in relationship to the following 

condition of mine/the patient: 
_______________________________________________________________________. 

 
3. I have had sufficient opportunity to discuss my/the patient's condition and treatment with the 

physician and his or her associates, and all of my questions have been answered to my 
satisfaction.  I believe that I have adequate knowledge upon which to base an informed 
consent to the proposed treatment. 

 
4. I consent to the performance of operations and procedures in addition to or different from 

those now contemplated and described here that the named doctor and his or her associates 
may find necessary during the course of the presently authorized procedure because of 
presently unforeseen conditions. 

 
5. I impose no specific limitations or prohibitions regarding treatment other than those that 

follow:  (If none, write “none”.)          
  

 
6. I authorize my/the patient's physician and the hospital to preserve for scientific or teaching 

purposes, to use in the treatment of other living persons, or to dispose of, any tissues or body 
parts removed as a necessary part of my/the patient's care. 

 
7. OPTIONAL:  I consent to the photographing or televising of the operation or procedure(s) 

to be performed, including appropriate portions of my/the patient's body, for medical, 
scientific or educational purposes, providing my/the patient's identify is not revealed by the 
pictures or by descriptive tests accompanying them. 

 
8. OPTIONAL:  For the purpose of advancing medical education, I consent to the admittance 

of observers to the operating room. 
 
I CERTIFY THAT THIS FORM HAS BEEN EXPLAINED TO ME; I HAVE READ THE CONTENTS OF THIS 
FORM OR THE CONTENTS HAVE BEEN READ TO ME; I UNDERSTAND THE CONTENTS; THE EXPLANATION 
OF THE CONTENTS WAS MADE AND ALL BLANKS OR STATEMENTS REQUIRING INSERTION OR 
COMPLETION WERE FILLED IN AND ALL ITEMS NOT APPLICABLE WERE STRICKEN BEFORE I SIGNED. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
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EXPLANATION OF NMHA SAMPLE FORM 7 
 
CONSENT TO SPECIALIZED TREATMENT OR PROCEDURE, 

INCLUDING SURGERY 

 
The special consent form should not be completed in the admitting office of the hospital.  It is meant 
to serve as a record of a full and complete discussion between the patient and physician, during which 
time the physician explains all information material to the patient's decision to undergo or refuse the 
proposed treatment or procedure.  The special consent form should be completed and signed by the 
physician after the disclosure conversation with the patient has been concluded.  A full disclosure of 
the type reflected on this form, as well as on the other special consent forms found in this Handbook, 
will provide good protection from possible liability based upon failure of informed consent. 
 
A special consent form should be executed and signed by the patient or his or her authorized 
representative before any of the following types of procedures are performed. 
 

a. Any surgery that involves an entry into the body, either through an incision or 
through a natural body opening. 

b. Any procedures or treatments in which general or spinal anesthesia is used, whether 
an entry into the body is involved or not. 

c. Non-surgical procedures, including the administration of medicines, that involve 
more than a slight risk of harm to the patient, or that may cause a change in the 
patient's body structure.  Such procedures would include, but are not limited to, 
chemotherapy for cancer, hormone treatments, and diagnostic procedures such as 
myelograms or arteriograms. 

d. All forms of radiological therapy. 
e. Electroconvulsive shock therapy. 
f. All experimental procedures. 
g. Any other procedures that the medical staff determines require a specific explanation 

to the patient.  Any doubts as to the necessity of obtaining a special consent from the 
patient for a procedure should be resolved in favor of obtaining the consent. 

 
Note that sample special consent forms for many types of the specialized procedures or treatments 
described above can be found in this Handbook.  This form can be used whenever a procedure meets 
one of the criteria set out above, but neither the hospital nor the Handbook has a form on point. 
 
An explanation of the major provisions of this consent form follows: 
 
Paragraph 1: 
 
A space is provided for naming the medical treatment or surgical procedure.  The patient's consent 
covers only the procedure named.  If a second operation is necessary or if it is necessary to repeat a 
procedure, a second consent should be procured.  If it is known that a series of similar procedures 
are indicated, the series can be listed when the first consent is given.  The paragraph also explains 
that the named physician may need assistants during the procedure and that the patient agrees that 
these assistants may be selected by the physician. 
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EXPLANATION OF NMHHAS SAMPLE FORM 7 page 2 
 
Paragraph 2: 
 
This section contemplates a full disclosure of treatment information to the patient, such as is legally 
required for an informed consent.  Alternatively, the patient can indicate a preference to not be 
informed regarding treatment, but instead, a desire to rely on the physician's skill and judgment. 
 
Paragraph 4: 
 
This paragraph defends against the possible claim that the patient did not have an opportunity to 
discuss the proposed treatment with the physician or did not understand the information provided. 
 
Paragraph 5: 
 
This paragraph attempts to negate the contention that the physician is limited to the exact scope of 
the procedure stated in Paragraph 1, and is an attempt to render unnecessary reliance upon the 
theory of "implied consent" to prove authority for extending or modifying the procedure. 
 
Paragraph 6: 
 
It would be very difficult for the patient who indicates no limitations or prohibitions in the space 
provided to assert at a later time that the physician had agreed that certain things would or would 
not be done in the course of treatment.   
 
Paragraph 7: 
 
This paragraph authorizes the hospital to utilize tissue and body parts, removed from the patient as 
a necessary incident to care, for research or teaching purposes, and to dispose of other excised parts.  
The hospital should, however, use a more specific authorization form for major organ donations. 
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NMHA SAMPLE FORM 8 
NAME OF HOSPITAL 
 
CONSENT TO ANESTHESIA 

 
PATIENT I.D. NUMBER: _____________________________________________________________ 
 
NAME OF PATIENT:  ________________________________________________________________ 
 
BIRTHDATE:  ___________________________________ AGE:  __________________________ 
 
ATTENDING PHYSICIAN:  ___________________________________________________________ 
 
DATE OF SIGNING:  _____________________________ TIME:  ___________________am/pm 
 
1. I authorize Dr. __________ to administer anesthesia to me/the patient during the following 

operation or procedure: _________________________________________________________ 
______________________________________________________________________________. 
(name of operation or procedure) 

 
2. I understand that the anesthesia to be used in my/the patient's case is ___________________ 

______________________________________________________________________________ 
that will be administered in the following form: _____________________________________ 
______________________________________________________________________________ 

  
3. I have been advised of the existence of alternative anesthesia or anesthetic procedures and of 

their respective risks and consequences.  However, the above type and method is preferable 
in my/the patient's case because ________________________________________ 

 _____________________________________________________________________________. 
 

4. I have been informed about, and I understand, that there are always special risks involved in 
the administration of any anesthesia.  The risks have been discussed with me. 

 
5. Understanding the above, I give my consent to use the anesthesia. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
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NMHA SAMPLE FORM 9 
NAME OF HOSPITAL 
CONSENT TO X-RAY AND RADIATION THERAPY 

PATIENT I.D. NUMBER: _____________________________________________________________ 
 
NAME OF PATIENT:  ________________________________________________________________ 
 
BIRTHDATE:  ________________________________________ AGE:  ____________________ 
 
ATTENDING PHYSICIAN:  ___________________________________________________________ 
 
DATE OF SIGNING:  _________________________________ TIME:  _____________am/pm 
 
1. I understand from my/the patient's physician that the diagnosis of my/the patient's  

condition is ____________________________________________________________________ 
 ______________________________________________________________________________. 
 
2. My/The patient's physician has explained to me alternative courses of treatment, and their 

risks and consequences. 
 
3. The physician has also explained the nature and effect of this treatment (e.g., x-ray, cobalt, 

radium, etc.), and its risks and consequences have been discussed with me.  I understand that 
radiation destroys body tissue.  No guarantee or assurance has been given by anyone as to the 
results that may be obtained. 

 
4. The physician has also discussed with me, my/the patient's prognosis without this treatment. 
 
5. Understanding all of the above, I consent to be treated with/the patient consents to being 

treated with _______________________________________________________ 
_______________________________________________________________________. 
 

I give consent for the following period of time: ______________________________________. 
 
During this time period, I understand that up to __ (number) treatment(s) may be administered as 
the physician deems advisable. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
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NMHA SAMPLE FORM 10 
NAME OF HOSPITAL 
CONSENT TO RADIOSIOTOPIC DIAGNOSIS TREATMENT PROCEDURE 

PATIENT I.D. NUMBER: ______________________________________________________ 
 
NAME OF PATIENT:  _________________________________________________________ 
 
BIRTHDATE:  ____________________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ____________________________________________________ 
 
DATE OF SIGNING:  _____________________________ TIME:  
____________am/pm 
 
1. I understand from my/the patient's physician that certain radioisotopic diagnostic 

procedures/treatments need to be performed on me/the patient in order to assist in 
diagnosing/treating my conditions. (Strike inapplicable words.) 

 
2. If this treatment is being recommended because of my/the patient's condition, the physician 

has explained to me the patient's/my diagnosis, which is ________________ 
_____________________________________________________________________. 
 

3. I also have been told of the uncertain nature of radioisotope diagnosis or treatment 
procedures, and the risk of injury despite precautions.  My/the patient's physician has 
explained the risks and consequences of the procedure that is to be performed on me/the 
patient. 

 
4. My/The patient's physician has discussed with me alternative diagnostic procedures/courses 

of treatment, and their risks and consequences. 
 
5. The physician also has discussed with me my/the patient's prognosis without this 

procedure/treatment. 
 
6. I accept the risks involved and understand that my/the patient's physician and his or her 

colleagues and the hospital and its personnel assume no responsibility for non-negligent 
results of this procedure treatment. 

 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
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NMHA SAMPLE FORM 11 
 
NAME OF HOSPITAL 
 
AUTHORIZATION FOR RELEASE OF HOSPITAL 

RECORDS AND MEDICAL INFORMATION 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
NAME OF HOSPITAL: ________________________________________________________ 
 
DATES OF HOSPITAL CONFINEMENT: ________________________________________ 
 
NAME OF COMPANY OR PERSONS AUTHORIZED TO RECEIVE INFORMATION: 
 
_____________________________________________________________________________ 
 
Purpose for release of information: ______________________________________________ 
____________________________________________________________________________ 
____________________________________________________________________________ 
 
Information that may be released (describe generally): ____________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
 
I/The patient release the hospital from all legal responsibility or liability that may arise from the 
authorization given above.  I/The patient hereby waive, to the extent specified above, any right to 
confidentiality of patient medical records that may exist under New Mexico law. 
 
I/The patient understand that this consent to release of records or information is not a condition of 
admission for treatment, and that it does not extend to those records concerning the use of drugs or 
alcohol that are made confidential by federal law.  A separate release form must be completed before 
such records can be released. 
 
This consent does not permit release of records of information relating to mental disorder, for which 
a separate written release is required.  Nor does this consent permit the release of the results of any 
test given for Human Immunodeficiency Virus, sexually transmitted diseases, viral hepatitis, or 
genetic testing. 
 
I/The patient understand that I have the right to revoke this Authorization at any time by sending a 
letter to the hospital listed above, except to the extent that such hospital may have already taken 
action in reliance on this Authorization. 
 
 



FORMS Page 22 

 
NMHA SAMPLE FORM 11 page 2 
 
I/The patient understand that a potential exists for information that is disclosed pursuant to this 
Authorization to be subject to re-disclosure by the recipient and therefore be no longer protected by 
federal confidentiality laws. 
 
 
This release is valid for a period ______ (weeks, months), until _______________, 20___. 
         (date) 
 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
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NMHA SAMPLE FORM 12 
 
NAME OF HOSPTAL 
 
AUTHORIZATION TO RELEASE OF RECORDS 

CONCERNING DRUG OR ALCOHOL USE 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
I understand the New Mexico and Federal laws provide that certain medical records containing 
information concerning a patient's use or misuse of alcohol or drugs shall be confidential.  I/The 
patient also understand that such records may be released only with the consent of the patient.  With 
this understanding, I hereby waive any right to confidentiality arising under those laws and authorize 
release of medical records, but only under the conditions and to the extent specified below.  I/The 
patient further understand that this consent to release of records is not a condition of admission for 
treatment, and I/The patient make it voluntarily. 
 
1. I hereby authorize release of records by: 

_______________________________________________________________________ 
(Name of Hospital) 
 

2. The records to be released are in connection with the following hospitalization or treatment: 
________________________________________________________________________ 
 

3. The above-described records are to be released only to:  
________________________________________________________________________ 
 

4. The authorization for release of records shall remain in effect until: 
________________________________________________________________________ 
 

After the specified time, the authorization will expire and no further releases of records shall be made 
under its terms.  Furthermore, I understand that I can revoke this authorization at any time, except 
with respect to actions already taken by the hospital in reliance upon it. 
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NMHA SAMPLE FORM 12 page 2 
 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
 
 
NOTE:  WHEN INFORMATION IS DISCLOSED PURSUANT TO THIS REQUEST, THE 
FOLLOWING NOTICE MUST BE GIVEN TO THE PERSON RECEIVING THE RECORDS: 
 
 "THIS INFORMATION HAS BEEN DISCLOSED TO YOU FROM RECORDS WHOSE 
CONFIDENTIALITY IS PROTECTED BY FEDERAL LAW.  FEDERAL REGULATIONS (42 
C.F.R. PART 2) PROHIBIT YOU FROM MAKING ANY FURTHER DISCLOSURE OF IT 
WITHOUT THE SPECIFIC WRITTEN CONSENT OF THE PERSON TO WHOM IT 
PERTAINS, OR AS OTHERWISE PERMITTED BY SUCH REGULATIONS.  A GENERAL 
AUTHORIZATION FOR THE RELEASE OF MEDICAL OR OTHER INFORMATION IS NOT 
SUFFICIENT FOR THIS PURPOSE.  THE FEDERAL RULES RESTRICT ANY USE OF THE 
INFORMATION TO CRIMINALLY INVESTIGATE OR PROSECUTE ANY ALCOHOL OR 
DRUG ABUSE PATIENT." 
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NMHA SAMPLE FORM 13 
 
NAME OF HOSPITAL 
 

AUTHORIZATION TO RELEASE OF RECORDS CONCERNING 

MENTAL HEALTH OR DEVELOPMENTAL DISABILITIES 

 
PATIENT I.D. NUMBER: _____________________________________________________________ 
 
NAME OF PATIENT:  ________________________________________________________________ 
 
BIRTHDATE:  _______________________________________ AGE:  ____________________ 
 
ATTENDING PHYSICIAN:  ___________________________________________________________ 
 
DATE OF SIGNING:  __________________________________ TIME:  _____________am/pm 
 
I understand the New Mexico law requires the consent of the patient for the release of confidential 
information related to a mental disorder or developmental disability.  With this understanding, I 
hereby waive any right to confidentiality arising under New Mexico law and authorize release of 
medical records or medical information, but to the extent specified below.  I understand I have the 
right to examine and copy the information to be disclosed.  I further understand that this consent is 
not a condition of admission, and I make it voluntarily. 

 
1. I hereby authorize release of records by: 

______________________________________________________________________________ 
 

2. The records to be released are in connection with the following hospitalization or treatment: 
______________________________________________________________________________ 
(specify date of hospitalization and reason for treatment) 
 

3. The above-described records are to be released only to: 
______________________________________________________________________________ 
(specify recipients of records and only for the following purposes(s): 
______________________________________________________________________________ 
(specify purpose(s) for which records are to be used) 
 

4. The authorization for release of records shall remain in effect until: 
______________________________________________________________________________ 
(specify date, event, or condition of expiration) 
 
at which time it will expire and no further releases of records shall be made under its terms.  
Furthermore, I understand that I can revoke this authorization at any time, except with 
respect to actions already taken by the hospital in reliance upon it. 
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NMHA SAMPLE FORM 13 page 2 
 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
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NMHA SAMPLE FORM 14 
 
NAME OF HOSPITAL 
 
CONSENT TO PHOTOGRAPH 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
I authorize ____________________________________________________________________ 
   (name of photographer) 
of ____________________________________________________________________________ 
   (name of agency, firm, etc.) 
to photograph me/the patient and agree that he may use or permit other persons to use the negatives 
or prints prepared therefrom only for the following purpose or purposes and in such manner and at 
such time as are specified herein: 
______________________________________________________________________________ 
 
I release the hospital and its personnel, my/the patient's doctor and his colleagues from any 
responsibility whatsoever which may result from the taking of such photographs or any publicity 
which may result therefrom. 
 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
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NMHA SAMPLE FORM 15 
 
NAME OF HOSPITAL 
 
LEAVING HOSPITAL WITHOUT AUTHORIZATION 

AND AGAINST ADVICE (PATIENT'S REQUESTED RELEASE) 

 
NAME OF PATIENT:  _________________________________________________________ 
 
PATIENT I.D. NUMBER: ______________________________________________________ 
 
 
BIRTHDATE:  ______________________________ AGE:  _______________________ 
 
ATTENDING PHYSICIAN:  ____________________________________________________ 
 
DATE SIGNIED:  ______________________________ TIME:  ____________ (am/pm) 
 
1. This is to certify that I,          

at my own insistence, against the medical advice and without the authority of my physician, 
_______________________, demand to leave this hospital.         
 

2. I have been informed of the risks to me of leaving at this time, including the possibility that 
it may worsen or aggravate my condition.  

 
3. I release the hospital, its personnel, and my physician and his or her colleagues, from any 

responsibility for all consequences caused by me leaving this hospital, including any claims 
arising from accident, other incident or physical relapse, or any other ill effects or injury to 
me that may result from my action.   

 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand the contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
 
NOTE:  IF THE RELEASE WOULD SERIOUSLY ENDANGER A MINOR OR AN 
INCOMPETENT PATIENT, OR IF THE PATIENT PRESENTS A SERIOUS HARM OF DANGER 
TO HIMSELF OR OTHERS,THE HOSPITAL ADMINISTRATION SHOULD BE CONSULTED 
REGARDING THE POSSIBILITY.  
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NMHA SAMPLE FORM 16 
 
NAME OF HOSPITAL 
 
DISCHARGE OF MINOR 

 
 
NAME OF PATIENT:  ________________________________________________________________ 
 
PATIENT I.D. NUMBER: _____________________________________________________________ 
 
BIRTHDATE:  _______________________________________ AGE:  ____________________ 
 
ATTENDING PHYSICIAN:  ___________________________________________________________ 
 
LEGAL REPRESENTATIVE:           
 
DATE SIGNIED:  _________________________________ TIME:  _____________ (am/pm) 
 
1. I authorize the hospital to discharge the minor patient to (Name of person/representative 

receiving minor patient)       
for the purpose of (e.g. transporting the minor patient home, transfer to another hospital, 
foster care, boarding care pending adoption, other):        
            
             

 
2. I understand that this is an authorization for the release of the minor from the hospital only 

and does not constitute a relinquishment of the parent by the person signing for any purpose 
other than that stated. 
 
I CERTIFY that this form has been explained to me,  I have read the contents of this form or 
the contents have been read to me; I understand its contents; the explanation of the contents 
was made and all blanks or statements requiring insertion or completion were filled in, and 
all items not applicable were stricken before I signed. 
 
_____________________________  ________________________________ 
(Witness)     (Authorized Representative) 
 
_____________________________  ________________________________ 
(Witness)     (Relationship to Patient) 
 

3. I have on this _____ day of _________, ______, received     from  
    for the purpose of (e.g. transporting the minor patient home, 
transfer to another hospital, foster care, boarding care pending adoption, other):   
            
          . 
 
______________________________  ________________________________ 
(Person Receiving Child) (Relationship or Agency/Institution/Firm) 
 
______________________________  ________________________________ 
(Address)     (Telephone Number) 
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NMHA SAMPLE FORM 17 
 
NAME OF HOSPITAL 
 

TEMPORARY ABSENCE RELEASE 

 
 
1. I am/The patient is temporarily leaving the hospital in care of ___________________ 

whose relationship to me/the patient is that of _______________________________. 
 

2. I have obtained authorization from my/the patient's physician for me/the patient to be absent 
from the hospital from ___________(am/pm) to _______________(am/pm) on 
_______________, ______ for the purpose of _______________________________ 
_______________________________________________________________________. 
 

3. I understand that this is only a temporary leave from the hospital and that I/the patient must 
return for further care.  I have received instructions with regard to my/the patient's proper 
care during this absence from the hospital. 

 
4. I also have been informed of the risks involved, which include the possibility that it may 

worsen or aggravate my/the patient's condition. 
5. I have also been informed that should complications arise,  I should contact the physician for 

instructions should complications arise at:   (    )    
 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in; and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 

 
 
 
 
 
 

Note:  Public hospitals and other health care providers insured for negligence pursuant to the 
NM Tort Claims Act may not accept or require a waiver or release of liability by or on behalf 
of a patient. 
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NAME OF HOSPITAL 
 
PHYSICIAN AUTHORIZATION OF TEMPORARY ABSENCE 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE SIGNIED:  _______________________ TIME:  ____________am/pm 
 
1. I authorize the temporary absence of         

from the hospital from _________(am/pm) to _________(am/pm) on   ,  . 
 

2. This absence has been requested by the patient/the patient's authorized representative (strike 
the inapplicable words) for the purpose of _____________________________   
            
          . 
 

3. I have discussed with the patient/the patient's the fact that this is only a temporary leave and 
that he or she must return for further care.  I have also given the patient/the patient's 
authorized representative instructions with regard to the patient's proper care during this 
absence from the hospital. 

 
4. I have informed the patient/the patient's authorized representative of the risks involved 

which include the possibility of the patient's condition worsening as a result of leaving the 
hospital, and that the patient should contact me at the phone number provided below should 
complications arise 

 
5. I have examined the patient prior to his or her temporary release from the hospital. 
 

________________________________ 
(Attending Physician) 
 
      
(Date) 
 
      
(Physician’s Phone Number) 
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NAME OF HOSPITAL 
 
CONSENT TO PSYCHOTROPIC MEDICATIONS 

 
PATIENT NAME: ________________________________________________ 
 
PATIENT I.D. NUMBER:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________ (am/pm) 
 
1. My physician discussed with me the mental problems that led to my hospitalization.  He or 

she also told me of medications that are known to be of help in treating similar mental 
problems. 
 

2. My physician explained the likelihood of improving or not improving without such 
medication. 

 
3. I understand that in consenting to the use of these medications, I have not eliminated my 

involvement in other forms of treatment, such as psychotherapy. 
 
4. My physician discussed with me the common short-term and long-term side effects that the 

medications may cause. 
 
5. If my physician has prescribed a major tranquilizer (or atypical antipsychotic), he or she 

discussed with me the conditions called "tardive dyskinesia", “neuroleptic malignant 
syndrome”, and “medication-induced parkinsonism”.  I was told about how these conditions 
may develop, how they may be managed, how common they are, and that they may be 
permanent, leave residual symptoms, or even lead to death (particularly “neuroleptic 
malignant syndrome”). 

 
6. We have also discussed any unique side effects that may occur because of physical conditions 

that I may have such as: 
________________________________________________________________________ 
________________________________________________________________________ 
________________________________________________________________________ 
 

7. My physician has also told me of possible treatment alternatives and has explained the risks 
and consequences of those treatments. 
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8. I understand that this medication can be accepted or refused at any time by telling the 

physician or nursing staff.  However, I understand that the abrupt withdrawal of certain 
medications may not be medically advisable.  After taking the medication, if I decide that I 
want to stop, I will discuss the consequences of this decision with a physician and we will 
devise a plan for a safe withdrawal from the medication. 

9. (For female patients: I have been provided with the necessary tests to determine if I am 
pregnant, and it has been explained to me the reasons why these tests have been administered 
to me.) 

 
10. If I have further questions or want to know more about the medication, I know that I have 

the right to ask and to receive an answer. 
 
11. My physician discussed with me the range of amount(s) and frequency of the medications, 

including possible additional doses as needed (PRN), the method of administration, and the 
probable duration of taking the medication.  Understanding all of the above, I consent to take
     . 

 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in; and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
 
(If the form is signed by the patient's representative, the words "I", "My", "Me, etc. should be 
changed to "The Patient's" and other appropriate words.) 
 
 
 



FORMS Page 34 

NMHA SAMPLE FORM 20 
NAME OF HOSPITAL 
 
CONSENT TO ELECTROCONVULSIVE THERAPY 

 
PATIENT NAME: _____________________________________________________________ 
 
PATIENT I.D. NUMBER  
________________________________________________________________ 
 
BIRTHDATE:  _______________________________________ AGE:  ____________________ 
 
ATTENDING PHYSICIAN:  ___________________________________________________________ 
 
DATE OF SIGNING:  _________________________________ TIME:  ____________ 
(am/pm) 
 
1. I understand from my physician that I have the following disorder: ____________________ 

______________________________________________________________________________. 
 

2. I also understand that electroconvulsive therapy (ECT) is recommended for my condition. 
 
3. It has been explained to me that ECT, which is used to provide relief from the symptoms of 

severe depression, is performed in the following way.  A controlled electrical shock is 
administered for a fraction of a second, generally inducing a convulsion that affects the flow 
of blood through the brain and also the brain's electrical impulse pattern.  This, in turn, often 
produces change in the patient's behavior, which is essentially the result sought. 

 
Usually an anesthesiologist is present and sedates the patient before the ECT to avoid 
discomfort or anxiety.  In addition, a drug is injected to lessen serious muscular reaction to 
the electrical shock.  Following the administration of ECT, the patient commonly experiences 
a period of disorientation or confusion, dulled sensation or stupor, and memory impairment.  
After a time, which varies among patients and treatments, these after-effects withdraw and 
the patient may experience symptomatic relief from the psychological depression. 
 

4. I understand that since many variables affect the reaction to ECT, it is not possible to predict 
with certainty my reaction to this treatment or the duration of relief, if obtained. 

 
5. My physician has discussed with me the risks and consequences of ECT.  I understand that 

the electric shock itself poses risks, including impairment of the ability to speak or think 
clearly, and loss of memory.  These effects are generally partial and temporary, although 
significant memory loss has been observed in some patients long after the ECT procedure.  
Severe brain damage of a permanent nature has been known to occur, although this is quite 
rare. 

 
Several other risks are involved.  The patient may have a negative reaction to the anesthesia 
or to the drug used to block muscular spasms.  This reaction can include heart stoppage 
("cardiac arrest") or other interference with the regularity of the heart's pumping action 
("arrhythmia"). Very rarely, patients may develop seizures following ECT.  Fractured bones 
are extremely infrequent with modern anesthesia techniques.  The rate of death associated 
with ECT has been placed by researchers at 3 per 10,000 patients. 
 
 

NMHA SAMPLE FORM 20 page 2 
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6. In addition to the information in the above paragraph, my physician has explained that 

additional risks specific to me are:  (e.g., risks associated with advanced age, receipt of 
numerous ECT treatments, or such pre-existing conditions as cardiac disease, lung disease, 
and spinal problems) ___________________________________________________________. 
 

7. I have been told by my physician that alternative treatments that are available depend on my 
reaction to previous therapy.  Convulsions roughly similar to those brought on by ECT can 
also be induced with various drugs rather than electric shock.  Treatment is also possible with 
antidepressant drugs that do not involve the induction of convulsions.  It has been explained 
to me that both types of drugs carry their own risks, however, including the possibility of 
death, particularly through the stress that they may place on the heart and blood vessels. 

 
8. My physician, ____________________, has discussed with me the need for this procedure and 

the implications for my care and condition if it is not performed. 
 
9. Understanding all of the above, I consent to and authorize my physician, and such qualified 

assistants as he or she may designate, to perform the electroconvulsive therapy. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in; and all items not 
applicable were stricken before I signed. 
 
_________________________________  ________________________________ 
Witness      Patient 
_________________________________ 
Witness 
Patient cannot consent or authorize because: _______________________________________ 
______________________________________________________________________________ 
 
___________________________________  ________________________________ 
Witness      Authorized Representative 
___________________________________  ________________________________ 
Witness      Relationship to Patient 
 
 
NOTE:  SINCE THE RISK OF A BAD RESULT MAY INCREASE WITH THE NUMBER OF ECT 
APPLICATIONS, IT IS ADVISABLE TO COMPLETE A NEW CONSENT FORM FOR EACH 
ECT TREATMENT.  IT SHOULD BE EXPLAINED TO THE PATIENT IN PARAGRAPHS 5 AND 
6 ON SUBSEQUENT FORMS THAT THE RISK FACTOR MAY NOW BE GREATER. 
 
(If the form is signed by the patient's representative, the words "I", "My", "Me", etc. should be 
changed to "The Patient's" and other appropriate words.) 
 
NOTE:   ECT MAY NOT BE ADMINISTERED TO A MINOR WITHOUT A COURT ORDER.  
THE CONSENT OF A PARENT OR LEGAL GUARDIAN AND OF THE MINOR PATIENT IS 
NOT LEGALLY SUFFICIENT. 
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NAME OF HOSPITAL 
 
CONSENT FOR STERILIZATION 

PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
NOTE:   YOUR DECISION AT ANY TIME NOT TO BE STERILIZED WILL NOT RESULT IN 
THE WITHDRAWAL OR WITHHOLDING OF ANY BENEFITS PROVIDED BY PROGRAMS 
OR PROJECTS RECEIVING FEDERAL FUNDS. 
 
1. I have asked for and received information about sterilization from _________________ 

(doctor or clinic).  When I first asked for the information, I was told that the decision to be 
sterilized is completely up to me.  I was told that I could decide not to be sterilized.  If I decide 
to not be sterilized, my decision will not affect my right to future care or treatment.  I will not 
lose any help or benefits from programs receiving federal funds, such as Temporary 
Assistance for Needy Families (TANF) or Medicaid that I am now getting or for which I may 
become eligible. 

 
2. I UNDERSTAND THAT STERILIZATION MUST BE CONSIDERED PERMANENT AND 

NOT REVERSIBLE.  I HAVE DECIDED THAT I DO NOT WANT TO BECOME 
PREGNANT, BEAR CHILDREN OR FATHER CHILDREN. 

 
3. I was told about those temporary methods of birth control that are available and could be 

provided to me that will allow me to bear or father a child in the future.  I have rejected these 
alternatives and have chosen to be sterilized. 

 
4. I understand that I will be sterilized by an operation known as a ________________. 

The discomforts, risks, and benefits associated with the operation have been explained to me.  
All my questions have been answered to my satisfaction. 
 

5. I understand that the operation will not be done until at least 30 days after I sign this form.  
I understand that I can change my mind at any time. 

 
6. I am at least 21 years of age and was born on    (day),   (month), 
   (year). 
 

I, ______________________, hereby consent of my own free will to be sterilized by  
_________________________________ by a method called _____________________. 

 
7. I also consent to the release of this form and other medical records about the operation to:  

representatives of the Department of Health and Human Services or employees of programs 
or projects funded by the Department, but only for determining if federal laws were observed. 
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8. My consent expires 180 days from the date of my signature below. 
 
Signature: __________________________  _____________________________ 
       (Witness) 
 
Date: _____________________________ 
 
You are requested to supply the following information, but it is not required. 
 
Ethnicity (please check)   Race (please check one or more) 
___ Hispanic or Latino    ___ American Indian or Alaskan Native 
___ Not Hispanic or Latino   ___ Asian 
      ___ Black or African American 

___ Native Hawaiian or Other Pacific Islander 
___ White 

 
 
 
INTERPRETER'S STATEMENT 
 
If an interpreter is provided to assist the individual to be sterilized: 
 
I have translated the information and advice presented orally to the individual to be sterilized by the 
person obtaining this consent. I have also read him/her the consent form in  
_________(language) and explained its contents to him/her.  To the best of my knowledge and belief, 
he/she understood this explanation. 
 
Interpreter’s Signature: ___________________________ Date:  ___________________________ 
 
 
STATEMENT OF PERSON OBTAINING CONSENT 
 
1. Before ______________(name of individual) signed the consent form, I explained to him/her 

the nature of the sterilization operation ________________________, the fact that it is 
intended to be a final and irreversible procedure and the discomforts, risks and benefits 
associated with it. 

 
2. I counseled the individual to be sterilized that alternative methods of birth control are 

available that are temporary.  I explained that sterilization is different because it is 
permanent. 

 
3. I informed the individual to be sterilized that his/her consent can be withdrawn at any time 

and that he/she will not lose any health services or any benefits provided by federal funds. 
 
4. To the best of my knowledge and belief the individual to be sterilized is at least 21 years old 

and appears mentally competent.  He/She knowingly and voluntarily requested to be 
sterilized and appears to understand the nature and consequence of the procedure. 

 
Signature of person obtaining consent:  ________________________    
Date:  ____________________________     Facility:  _________________________________ 
Address:  _____________________________________________________________________ 
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PHYSICIAN'S STATEMENT 
 
1. Shortly before I performed a sterilization operation upon (Name of Individual to be 

Sterilized), on (Date of Sterilization), I explained to him/her the nature of the sterilization 
operation (specify type of operation), the fact that it is intended to be a final and irreversible 
procedure, and the discomforts, risks and benefits associated with it. 

 
2. I counseled the individual to be sterilized that alternative methods of birth control are 

available that are temporary.  I explained that sterilization is different because it is 
permanent. 

 
3. I informed the individual to be sterilized that his/her consent can be withdrawn at any time 

and that he/she will not lose any health services or other benefits provided by federal funds. 
 
4. To the best of my knowledge and belief the individual to be sterilized is at least 21 years old 

and appears mentally competent.  He/She knowingly and voluntarily requested to be 
sterilized and appeared to understand the nature and consequences of the procedure. 

 
5. (Instructions for use of alternative final paragraphs:  Use the first paragraph below  except 

in the case of premature delivery or emergency abdominal surgery where the sterilization is 
performed less than 30 days after the date of the individual's signature on the consent form.  
In those cases, the second paragraph below must be used.  Cross out the paragraph that is 
not used.) 

 
1) At least 30 days have passed between the date of the individual's signature on this 

consent form and the date the sterilization was performed. 
 

2) This sterilization was performed less than 30 days but more than 72 hours after the 
date of the individual's signature on this consent form because of the following 
circumstances (check applicable box and fill in information requested): 
 
__________ Premature delivery 
 
Individual's expected date of delivery: ________________________________ 
 
__________ Emergency abdominal surgery: 
 
(Describe circumstances) ___________________________________________ 
_________________________________________________________________ 
 
Physician’s Signature: ____________________________________________________ 
 
Date: ____________________________________________________________ 
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NAME OF HOSPITAL 
CONSENT TO ARTIFICIAL INSEMINATION 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. We are of legal age and were married on __________________ at ______________________.  

We are legally wife and husband at the present time. 
-OR- 

1. I, the patient to be artificially inseminated, am a woman of legal age. 
 
2. We/I consent to and authorize Dr. __________________ to inseminate the patient/me 

artificially, subject to the following conditions and agreements:  (check appropriate boxes - 
strike out inappropriate sentences.) 

 
 The insemination may be repeated at times recommended by the physician until I/my 

wife becomes pregnant. 
 The physician shall use only semen collected from me, the husband. 
 The physician shall use pooled semen from the husband and a donor or donors whose 

name or names shall not be disclosed to me the husband and wife. 
 The doctor shall use the semen of a donor or donors whose name or names shall not 

be disclosed to the husband and wife. 
 
3. We/I agree to cooperate fully with the physician in all phases of this procedure and never 

seek to discover the identity of any unknown donor or donors. 
 
4. We/I have been fully informed by the physician of the risks and possible consequences 

involved.  No guarantee has been made to me/us as to the results that may be obtained. 
 
5. We/I, individually and jointly, agree that the physician and his or her colleagues, and the 

donor or donors for any claims for damages are not liable for any non-negligent injury, or 
complications, that may result directly or indirectly from any artificial insemination 
performed pursuant to this agreement. 

 
I CERTIFY that this form has been explained to us/me; we/I have read the contents of this form or 
the contents have been read to us/me; we/I understand its contents; the explanation of the contents 
was made and all blanks or statements requiring insertion or completion were filled in; and all items 
not applicable were stricken before we/I signed. 
 
_________(Patient)___________   ______(Patient’s Spouse, if applicable)______ 
 
_________(Witness)_______________   ___________(Witness)_____________ 
 
ACCEPTED:   __________(Physician)______________ 
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APPLICATION TO SERVE AS A SEMEN DONOR 

 
To Dr.:  ____________________________  Date:  ___________________________ 
 
1. I offer my services as a donor of semen with the understanding that if I am accepted to serve 

in this capacity you shall not reveal my identity to any recipient. Additionally, the identity of 
any recipient shall not be disclosed to me, except as may be required by a court of competent 
jurisdiction. 

 
2. I represent that to the best of my knowledge and belief I was born of exclusively (Caucasian, 

African, Asian, etc.) __________________ ancestry, that my religion is __________________ 
and that the nationality of my ancestry is predominately 
_______________________________. 
 

3. I represent that I am in good health, that I have no communicable disease, that I am not now 
nor have I ever suffered from any physical impairment or disability, whether inherited or as 
a result of any disease or ailment, except as follows: 
________________________________________________________________________ 

 
4. I represent that I am not now nor have I ever been afflicted with syphilis, or any other 

venereal disease, nor any mental ailment or emotional disturbance, except as follows: 
________________________________________________________________________ 
________________________________________________________________________ 
 

5. I represent further that none of my grandparents, parents, brothers or sisters, if any, 
children, if any, nor their lineal descendants have, to the best of my knowledge and belief, 
ever been afflicted with insanity or mental illness or any inherited physical disabilities or 
disease, except as follows:  
________________________________________________________________________ 
 

6. For the purpose of determining whether I am acceptable as a donor of semen, I hereby 
consent to a physical examination of myself by you or any other doctor whom you may 
designate. I understand this may require the taking of blood and other body fluids for a 
laboratory examination.  I also agree to undergo genetic screening should that appear 
necessary. 

 
I HEREBY SWEAR THAT ALL OF THE REPRESENTATIONS MADE BY ME IN THE 
FOREGOING PARAGRAPHS ARE TRUE AND CORRECT. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in; and all items not 
applicable were stricken before I signed. 
 
_________(Witness)________________  ____________(Donor)_____________ 
 
_________(Witness)________________ 
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 NAME OF HOSPITAL 
 
ADDITIONAL TESTING FOR COMMON CONGENITAL CONDITIONS AFTER 
DISCHARGE OF NEWBORN CHILD 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. I am/We are the parent(s)/legal guardian(s) (strike inapplicable words) of the newborn child 

named above. 
 
2. It has been explained to me/us by ___(Name of Physician)___ that a second test for the 

detection of common congenital conditions  should be performed on my/our child/ward 
between the following dates: ____________ (8 days of age) through __________(15 days of 
age). 

 
3. The nature, purpose and need for the test, as well as the alternatives to the test, and the risks 

and consequences of not having the test performed have also been explained to me/us. 
 
4. I/We have been given copies of the following materials from the New Mexico Health and 

Environment Department: 
 

a. Newborn Metabolic Screening Program Informational Statement and Waiver, and 
b. Information to Parents on the Newborn Screening Program. 

 
I/We have read these materials and have had an opportunity to discuss these materials with 
the physician. 
 

5. I/We understand that my/our child/ward should be brought to one of the following locations, 
between the dates specified in paragraph #2, so that a test for detection of common congenital 
conditions can be performed. 

 
a. Hospital: __________________________ 
   __________________________ 
   __________________________ 
  Times: __________________________ 
   __________________________ 
 
b.        Local Health Office: _____________________ 

__________________________ 
__________________________ 

   Times: __________________________ 
    __________________________ 
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 c. Children's Physician: ____________________ 
    __________________________ 
    __________________________ 
   Times: __________________________ 
    __________________________ 
 
I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this form 
or the contents have been read to me/us; I/we understand its contents; the explanation of the contents 
was made and all blanks or statements requiring insertion or completion were filled in; and all items 
not applicable were stricken before I/we signed. 
 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
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NAME OF HOSPITAL 
 
REFUSAL TO PARTICIPATE IN 
NEWBORN METABOLIC SCREENING PROGRAM 

PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. I am/we are the parent(s)/legal guardian(s) (strike inapplicable words) of the newborn child 

named above. 
 
2. I/We object to participation in the Newborn Metabolic Screening Program for the detection 

of common congenital conditions, including hypothyroidism, phenylketonuria, and 
galactosemia, and refuse to allow tests for those disorders to be administered to __(Name of 
Child)_. 

 
3. The following has been explained to me/us by ___(Name of Physician)____________: 
 

a. The nature, purpose and need for the detection tests; 
b. Alternatives to the tests; and 
c. The risks and consequences of performing the tests and of not performing the tests. 

 
4. I/We have been given copies of the following materials from the New Mexico Health and 

Environment Department. 
 

a. Newborn Metabolic Screening Program Informational Statement and Waiver, and 
b. Information to Parents on the Newborn Screening Program. 
 
I/We have read these materials and have had an opportunity to discuss these materials with 
the physician. 
 

5. I/We personally assume responsibility for the consequences of my/our refusal and release the 
hospital, its personnel, the attending physician, and the physician's colleagues from all 
responsibility, including any unfavorable reactions or ill effects that may result due to my/our 
refusal to permit the administration of these tests. 

 
I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this form 
or the contents have been read to me/us; I/we understand its contents; the explanation of the contents 
was made and all blanks or statements requiring insertion or completion were filled in; and all items 
not applicable were stricken before I/we signed. 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
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NAME OF HOSPITAL 
 
REFUSAL TO PERMIT PROPHYLACTIC AGENT IN EYES OF NEWBORN 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. I am/we are the parent(s)/legal guardian(s) (strike inapplicable words) of the newborn child 

named above. 
 
2. I/We certify that I am/we are opposed to the use of any prophylactic agent such as nitrate 

drops or tetracycline ointment or erythromycin ointment in the eyes of my/our child/ward, 
__(Name of Newborn Child)  . 

 
3. The following has been explained to me/us by __(Name of Physician)  : 
 

a. The nature, purpose and need for this treatment; 
b. Alternatives to this treatment; and 
c. The risks and consequences of performing this treatment and of not performing this 

treatment.  I understand that the risks and consequences of not performing this 
treatment may include:  
________________________________________________________________. 
 

4. I/We understand that __(Name of Physician)___ has prescribed the administration of such 
prophylactics for the eyes of my/our child/ward. 

 
5. I/We personally assume responsibility for the consequences of my/our refusal and release the 

hospital, its personnel, the attending physician, and the physician's colleagues from all 
responsibility, including any unfavorable reactions or ill effects that may result due to my/our 
refusal to permit this treatment. 

 
I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this form 
or the contents have been read to me/us; I/we understand its contents; the explanation of the contents 
was made and all blanks or statements requiring insertion or completion were filled in; and all items 
not applicable were stricken before I/we signed. 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
 
NOTE:  STATE REGULATION REQUIRES THAT A COPY OF THIS FORM MUST BE 
ATTACHED TO THE NEWBORN'S BIRTH CERTIFICATE. 
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NAME OF HOSPITAL 
 
CONSENT FOR CIRCUMCISION BY PHYSICIAN 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. I am/we are the parent(s) /legal guardian(s) (strike inapplicable words) of the newborn child 

named above. 
 
2. I/We have discussed with ___(Name of Physician)___ the circumcision procedures.  I/We also 

have discussed the risks and consequences of performing these procedures.  I/We understand 
that the risks and consequences may include:   

 _______________________________________________________________________ 
 
3. I/We authorize  ___(Name of Physician)___ to circumcise the above-named newborn child. 
 
I/WE CERTIFY that this form has been explained to me/us; I/we have read the contents of this form 
or the contents have been read to me/us; I/we understand its contents; the explanation of the contents 
was made and all blanks or statements requiring insertion or completion were filled in; and all items 
not applicable were stricken before I/we signed. 
 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
 
_____________________________  _________________________________ 
(Witness)     (Parent or Legal Guardian) 
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NMHA SAMPLE FORM 28 
 
NAME OF HOSPITAL 
 
RELEASE OF BLOOD DONOR 

 
1. I request that I be accepted as a blood donor.  The last time that I served as a blood donor 

was on _________________, ____ (date). 
 
2. I represent that I am not now and have never been afflicted with syphilis, tuberculosis, 

malaria, infectious hepatitis, acquired immune deficiency syndrome (AIDS), brucellosis, 
infectious mononucleosis or any other infectious disease or blood impairment, except as 
stated in paragraph 3.  I am in good health and know of no factor or condition that might 
impair or affect the suitability of my blood or create a danger in any way for the recipient of 
my blood.  I do not know of any condition, physical or mental, that might impair my own 
health and well-being as a result of my service as a blood donor. 

 
3. The following are all the infectious diseases or blood impairments that I have ever had: 

_______________________________________________________________________ 
_______________________________________________________________________. 
 

4. I agree to follow the precautionary instructions that are intended to facilitate my own 
recovery after giving blood.  I have also been informed of the complications, unpleasant side 
effects, and risks that sometimes accompany the donation of blood, including serious 
hematoma, thrombophlebitis, fainting and:                                                                       

 
5. I release the hospital and its personnel from responsibility or liability for the consequences, 

if any, resulting from my donation of blood. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in; and all items not 
applicable were stricken before I signed. 
 
__________________________________  ________________________________ 
(Witness)      (Patient) 
 
 
__________________________________ 
(Witness) 
 
 
 
 
 
Note:  Public hospitals and other health care providers insured for negligence pursuant to the NM Tort 
Claims Act may not accept or require a waiver or release of liability by or on behalf of a patient. 
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NMHA SAMPLE FORM 29 
 
NAME OF HOSPITAL 
 
CONSENT TO BLOOD TRANSFUSION 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. It has been explained to me by ___(Name of Physician)___  that the diagnosis of my/the 

patient's condition is: ___________________________________________________________ 
_______________________________________________________________________. 
 

2. It has been explained to me that, in the course of treatment, it may become necessary to 
administer a transfusion of blood products. 

 
3. I understand that transfusion involves the introduction of blood or a blood product in a vein 

with a hypodermic needle.  The transfusion may be of whole blood, plasma, or some other 
blood product, as determined by the attending physician.  The material to be transfused will 
be cross-matched to ensure its compatibility with my/the patient's own blood. 

 
The attending physician has explained to me the risks and consequences of transfusion.  I understand 
that transfusion is a common, low-risk procedure, but that non-serious risks may include headache, 
fever, or a mild skin reaction, such as itching or rash.  I am also aware that serious reactions to 
transfusion are rare but can include the contraction of Human Immunodeficiency Virus (HIV) or the 
infection of serum hepatitis, which is potentially fatal.  The attending physician has also explained to 
me that transfusion of blood of the wrong type can be fatal, but that this too is unlikely. 
 
4. In addition to the information in the above paragraph, the attending physician has explained 

that additional risks specific to me/the patient are:       
                     . 
 

5. The attending physician has explained to me the risks associated with declining transfusion 
and has discussed with me alternative courses of treatment, if available, including autologous 
donation, directed donation and: _______________________________ 
______________________________________________________________________________. 

 
7. No express or implied warranties were made to me or anyone else as to the blood or plasma 

or any other substances used or to be used in connection with such treatment.  I understand 
that the use of such blood or other substances is to be considered a professional service and 
not a sale of goods. 
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NMHA SAMPLE FORM 29 page 2 
 
 
8. Understanding all of the above, I consent to the administration of a blood transfusion for 

myself/the patient if one becomes necessary in the course of treatment.  I also consent to such 
additional transfusions as may be advisable in the judgment of the attending physician or his 
or her colleagues for a period not to exceed ____ days. 

 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in; and all items not 
applicable were stricken before I signed. 
 
 

_____________________________  ______________________________ 
Witness     Patient 
 
_____________________________ 
Witness 
 
Patient cannot consent or authorize because:         
            
            
             
 
_____________________________  ______________________________ 
Witness     Authorized Representative 
 
 
____________________________  ______________________________ 
Witness     Relationship to Patient 

 



FORMS Page 49 

NMHA SAMPLE FORM 30 
NAME OF HOSPITAL 
 
TRANSFUSION REACTION REPORT 

PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. Diagnosis: ______________________________________________________________ 
 
2. Any history of abortion or pregnancy?  If so, when?  __________________________ 
 ________________________________________________________________________ 
 
3. Patient's temperature at start of transfusion: _________________________________ 
 
 Patient's temperature at end of transfusion: __________________________________ 
 
4. Time transfusion started:  Date: ______________ Time: _______________am/pm 
 
 Time transfusion stopped:  Date: ______________ Time: _______________am/pm 
 
5. Amount of blood given:  Immediate:____________ Late:_____________________ 
 
6. Patient's symptoms and reporter's comments: 

 
 chill    ________________________________ 
 dyspnea   ________________________________ 
 nausea    ________________________________ 
 pain, with location  ________________________________ 
 urticaria   ________________________________ 
 hematuria, or dark urine ________________________________ 
 shock    ________________________________ 
 jaundice   ________________________________ 
 other    ________________________________ 
 

7. Patient's temperature following transfusion and time recorded: (record every 6 hours for 24 hours) 
1) __________________________ 
2) __________________________ 
3) __________________________ 
4) __________________________ 

 
8. Additional information: __________________________________________________ 

_______________________________________________________________________. 
 
 
 
_________________________    ________________________________ 
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(Date of Report)      (Signature)     
       ________________________________ 
       (Title) 
 
NOTE:  Public hospitals and other health care providers insured for negligence under the New 
Mexico Tort Claims Act may not accept or require a waiver or release of liability by or on behalf of 
a patient. 
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NMHA SAMPLE FORM 31 
NAME OF HOSPITAL 
INVESTIGATION OF TRANSFUSION REACTION 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. Date and time of reaction: ________________________________________________ 
 
2. Amount of blood in returned unit:  _____________ Unit Number: ____________ 
 
3. Recheck of typings: _____________________________________________________ 

______________________________________________________________________ 
(Anti-A) (Anti-B) (A Cells) (B Cells) (Anti-D) 
 

4. Patient's blood: ________________________________________________________ 
 
5. Pilot tube:_____________________________________________________________ 
 
6. Patient is: (GR RH) _____________________________________________________ 

Donor blood is: (GR  RH) ________________________________________________ 
 

7. Appearance of patient's serum (plasma Hb): ________________________________ 
Appearance of donor's blood: _____________________________________________ 
 

8. Major crossmatch:   in saline_________________________________________ 
      in albumin_______________________________________ 
      indirect anti-globulin test (Coombs)__________________ 
      special studies____________________________________ 
 
9. Urine (appearance and examination for hemoglobin, etc.): ____________________ 

______________________________________________________________________ 
 
10. Culture and smear: _____________________________________________________ 

_______________________________________________________________________ 
 

11. Conclusions: ___________________________________________________________ 
_______________________________________________________________________ 
_______________________________________________________________________ 

 
____________________________   ________________________________ 
Date       Signature 
       ________________________________ 
       Title 
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NMHA SAMPLE FORM 32 
NAME OF HOSPITAL 
 
REFUSAL TO CONSENT TO BLOOD TRANSFUSION 

 
PATIENT I.D. NUMBER: ________________________________________________ 
 
NAME OF PATIENT:  ___________________________________________________ 
 
BIRTHDATE:  ______________________________ AGE:  __________________ 
 
ATTENDING PHYSICIAN:  ______________________________________________ 
DATE OF SIGNING:  _______________________ TIME:  ____________am/pm 
 
1. I request that no blood or blood derivatives be administered to me/the patient during this 

hospitalization.  I understand that such treatment is necessary, in the opinion of the attending 
physician or his or her colleagues, in order to preserve life and promote recovery.  I fully 
understand the possible consequences of such refusal, which may include: 
_______________________________________________________________________. 
 

2. The following have been explained to me by _______(Name of Physician)______________: 
a. The nature and purpose of a blood transfusion. 
b. The risks and consequences in administering a blood transfusion and in not 

administering the transfusion.  These include: _________________________ 
________________________________________________________________. 

c. My/The patient's diagnosis, which is: ________________________________ 
________________________________________________________________. 

d. The likelihood of success if the procedure is performed. 
e. Alternative courses of treatment, if available, including autologous donation, directed 

donation and: __________________________________________________. 
 
3. Understanding all of the above, I release the hospital, its personnel, my/the patient's 

physician, and his or her colleagues from any responsibility for unfavorable reactions or any 
untoward results due to my refusal to permit the transfusion of blood or its derivatives. 

 
4. The reason for my refusal to allow such treatment is: 

______________________________________________________________________________
_____________________________________________________________________________ 

  
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in; and all items not 
applicable were stricken before I signed. 

 
_____________________________  ______________________________ 
Witness     Patient 
_____________________________ 
Witness 
 
Patient cannot consent or authorize because: ___________________________ 
_________________________________________________________________ 
 
_____________________________  ______________________________ 
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Witness     Authorized Representative 
____________________________  ______________________________ 
Witness     Relationship to Patient 

NMHA SAMPLE FORM 32 page 2 
 

NOTE:  IF THE REFUSAL OF A BLOOD TRANSFUSION WOULD SERIOUSLY 
ENDANGER A MINOR OR INCOMPETENT PATIENT, OR IF THE PATIENT 
REFUSING A BLOOD TRANSFUSION IS A PREGNANT WOMAN, HOSPITAL 
ADMINISTRATION SHOULD BE CONSULTED REGARDING THE POSSIBILITY OF 
LEGAL ACTION TO ENSURE THE WELL-BEING OF THE PATIENT. 
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NMHA SAMPLE FORM 33 
 
STATE OF NEW MEXICO 
 
COUNTY OF _____________________ 
 
IN THE DISTRICT COURT 
 
IN RE ___________________________   NO. _______________ 
         MISC. 
 ___________________________ 
 (Child's Birth Date and Age) 
 
APPLICATION FOR COURT ORDER 

 
State of New Mexico, County of _________________________, ss. 
 
 The undersigned, being first duly sworn, states on oath: 
 
1. I am a licensed physician in the State of New Mexico, and I am authorized to 

provide medical treatment at _(Name of Hospital or Health Care Institution) 
__________. 
 

2. The child named above is a minor and is my patient, and I propose to perform a blood 
transfusion upon the child.  In my opinion, the procedure is necessary to save the life or 
preserve the health of the child.  The parents or guardians of the child are named below.  I 
have received consent from the parents or guardians to perform the general treatment; 
however, they have refused to consent to the transfusion of blood or blood products in 
connection with the general treatment. 

 
3. Authority to administer blood or blood products is essential to the proper medical care and 

treatment of the child, and treatment without use of blood or blood products would create an 
unreasonable risk of death or serious impairment of the health of the child. 
 

4. An emergency exists that makes it necessary that the Court rule on this matter and authorize 
the use of such blood transfusions.  The blood transfusion is required for the following reason: 
_______________________________________________________________ 
______________________________________________________________________________ 
 

5. The child's primary diagnosis is: 
______________________________________________________________________________
__________________________________________________________________ 
 

WHEREFORE, I ask the Court to consider this application and enter its order dispensing with the 
consent of the parents or guardians of the child to the use of blood transfusions in connection with 
the proposed treatment. 
 
       __________________________________ 
       (Applicant) 
       __________________________________ 
       (Hospital) 
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NMHA SAMPLE FORM 33 page 2 
 
MOTHER'S NAME: ___________________________________________________________ 
 
ADDRESS: ___________________________________________________________________ 
 
TELEPHONE NUMBER:  (OFFICE) ___________________ (HOME) _________________ 
 
FATHER'S NAME: ____________________________________________________________ 
 
ADDRESS: ___________________________________________________________________ 
 
TELEPHONE NUMBER: (OFFICE) ___________________ (HOME) __________________ 
 
LEGAL GUARDIAN'S NAME: ______(if different from above)_______________________ 
 
ADDRESS: ___________________________________________________________________ 
 
TELEPHONE NUMBER: (OFFICE) ___________________ (HOME) __________________ 
 
 
SUBSCRIBED AND SWORN TO BEFORE ME, this _________ day of _____________ 
______________________________. 
 
       ________________________________ 
       (Notary Public) 
 
 
       ________________________________ 
       (Date Commission Expires) 
 
 
 
 
 
 
NOTE:  In Bernalillo County, the Second Judicial District Court has an emergency on-call judge 
available to assist hospital attorneys with emergency orders of this type.  Hospital attorneys may 
request the on-call judge’s after-hours contact information by contacting the office of the Court 
Clerk. 
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NMHA SAMPLE FORM 34 
 
NAME OF HOSPITAL 
CONSENT/REFUSAL TO BLOOD SAMPLE TAKING 

PATIENT I.D. NUMBER _________________________________________________ 
 
NAME OF PATIENT ____________________________________________________ 
 
BIRTHDATE ________________________________ AGE __________________ 
 
ATTENDING PHYSICIAN ________________________________________________ 
 
DATE OF SIGNING __________________, ______ TIME _________(am/pm) 
 
1. I consent to the taking of a blood sample for the purpose of determining the drug and/or 

alcoholic content of my blood for law enforcement purposes. 
 
2. I am voluntarily submitting to this taking of a blood sample and authorize the hospital, or its 

designee, to disclose to the law enforcement officer, the results of any test performed on the 
blood sample with reference to drug and/or alcohol content. 

 
3. I waive, to the extent specified in paragraph 2, any right to confidentiality of my patient 

medical records that may exist under the law of the State of New Mexico. 
 

____________________________  _____________________________ 
(Witness)     (Patient) 
____________________________ 
(Witness) 
 
ALTERNATIVE FORM:  REFUSAL 
 

1. I refuse to consent to the taking of a blood sample for the purpose of determining drug and/or 
alcohol content for law enforcement purposes. 

 
2. I do not voluntarily submit to the taking of a blood sample and do not authorize the hospital, 

or its designee, to disclose to the law enforcement officer the results of any test performed on 
the blood sample with reference to drug and/or alcohol content. 

 
3. I do not waive any right to confidentiality of patient medical records that may exist under the 

law of the State of New Mexico. 
 

____________________________  _____________________________ 
(Witness)     (Patient) 
____________________________ 
(Witness) 
 

NOTE:  IF THE PATIENT IS IN A CONDITION WHICH, IN THE JUDGMENT OF HOSPITAL 
PERSONNEL, RENDERS HIM/HER INCAPABLE OF REFUSAL TO CONSENT, THE 
HOSPITAL PERSONNEL SHOULD RECORD THEIR OBSERVATION OF THIS FACT IN THE 
MEDICAL RECORD.  IN SUCH A CASE, HOSPITAL PERSONNEL MAY TAKE THE BLOOD 
SAMPLE AT THE DIRECTION OF THE LAW ENFORCEMENT OFFICER.  USE FORM 35 
“Direction to Take Blood Sample by Law Enforcement Officer”. 
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NMHA SAMPLE FORM 35 
 
NAME OF HOSPITAL 
 

DIRECTION TO TAKE BLOOD SAMPLE 

BY LAW ENFORCEMENT OFFICER 

 
PATIENT I.D. NUMBER _________________________________________________ 
 
NAME OF PATIENT ____________________________________________________ 
 
BIRTHDATE ________________________________ AGE __________________ 
 
ATTENDING PHYSICIAN ________________________________________________ 
 
DATE OF SIGNING __________________, ______ TIME _________(am/pm) 
 
1. I am a duly authorized law enforcement officer of ___________________________ 

_____________________________________________________________________. 
   (Name of Law Enforcement Agency) 
 

2. I direct that this hospital, or its designee, obtain a blood sample from ___(Name of Patient) 
__________________for the purpose of determining drug and/or alcohol content pursuant to 
NMSA §§ 66-8-103 through 112 (2003), for law enforcement purposes. 
 

3. I certify that I have reasonable grounds to believe that the patient has been driving while 
under the influence of alcohol or drugs. 

 
4. The patient is (initial the statement that applies): 
 

________ Under arrest; or 
 
________ In a condition which renders him/her incapable of refusing to consent (e.g. 

unconscious). 
 

____________________________ __________________________________ 
(Witness)    (Signature of Law Enforcement Officer) 
____________________________ __________________________________ 
(Witness)    (Shield Number) 
 
 
 
 

NOTE:  IF A PATIENT REFUSES TO SUBMIT TO CHEMICAL TESTING REQUESTED BY A 
LAW ENFORCEMENT OFFICER, NO TESTING MAY BE ADMINISTERED WITHOUT A 
SEARCH WARRANT ISSUED BY A MUNICIPAL, MAGISTRATE OR DISTRICT COURT 
JUDGE. 
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NMHA SAMPLE FORM 36 
 
NAME OF HOSPITAL 
 
CONSENT TO TAKING OF ADDITIONAL BLOOD 

SAMPLE BY PHYSICIAN OF PATIENT'S OWN CHOOSING 

 
PATIENT I.D. NUMBER _________________________________________________ 
 
NAME OF PATIENT ____________________________________________________ 
 
BIRTHDATE ________________________________ AGE __________________ 
 
ATTENDING PHYSICIAN ________________________________________________ 
 
DATE OF SIGNING __________________, ______ TIME _________(am/pm) 
 
1. I voluntarily consent to the taking of an additional blood sample from me for the purpose of 

chemical testing to be performed by a medical provider of my own choosing, pursuant to 
NMSA § 66-8-109(B) (1993). 

 
 
 
____________________________  _____________________________ 
(Witness)     (Patient) 
____________________________ 
(Witness) 
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NMHA SAMPLE FORM 37 
 
AUTHORIZATION FOR USE OR DISCLOSURE OF 

PROTECTED HEALTH INFORMATION 

 
Patient Name: _______________________     Hospital/Physician/Provider:_________________ 
 
Date(s) of Service: ___________________      Account Number: _________________________ 
 
I hereby authorize the hospital, physician or provider identified above to disclose and release my protected 
health information, as defined in the Health Insurance Portability and Accountability Act of 1996 
(“HIPAA”), including billing, payment, insurance, and medical record information to: 
 
Person/Organization: _____________________________________________________________ 
 
Address of Person/Organization: ___________________________________________________ 
 
Telephone number of person/organization: ___________________________________________ 
 
Facsimile number of person/organization: ____________________________________________ 
 
This authorization does ____ does not ____ include authorization to release psychotherapy notes.  (Note:  
If this authorization includes disclosure of psychotherapy notes, a second authorization must also be 
provided for release of any other protected health information).  This general authorization also 
includes specific authorization to release protected health information concerning (initial all that apply): 
 

________ The diagnosis or treatment of mental illness, or treatment for drug or alcohol abuse. 
________ Testing, diagnosis or treatment for HIV related or AIDS related illnesses and 

communicable disease related information. 
________ Testing, diagnosis or treatment for sexually transmitted diseases. 

 
I understand that I may revoke or terminate this authorization in writing at any time, except to the extent 
the hospital, physician or provider has taken action in reliance upon my authorization. 
 
This authorization is entered at my request as the patient, and for the purpose of resolving my third party 
liability claim __________ or my outstanding account _________ (check one or both).  This authorization 
is effective until my third party liability claim is resolved by settlement or final court decision, or my 
account is finally resolved, whichever occurs later if both apply. 
 
I understand that information that is disclosed under this authorization may no longer be protected after it 
is disclosed and that it is not possible for the hospital, physician or provider that releases information under 
this authorization to ensure the privacy of any disclosed information after it is disclosed or that the 
information is used by the recipient identified above solely for the intended purpose.  <Delete this 
paragraph if the authorization is for disclosure of drug and alcohol treatment records and include the 
Notice 1 following the signature block.  Delete this paragraph if the authorization is for disclosure of HIV 
or sexually transmitted diseases records and include the Notice 2 following the signature block.> 
 
_________________________________________________ __________________________ 
Name of Patient or Personal Representative    Date 
 
_________________________________________________ __________________________ 
Signature       Relationship (if other than patient) 
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I understand that any disclosure of my test made pursuant to this release will be accompanied with 
the following statement:  <Choose <1> if this Authorization is for drug and alcohol treatment records.  
Choose <2> if this Authorization is for release of sexually transmitted diseases or HIV test results. 
Notice <1>:  Any information released pursuant to this authorization is confidential and 
protected by state and federal law.  Further disclosure is prohibited unless expressly 
authorized in writing by the person to whom it pertains or otherwise permitted by law.  
Federal law restricts any use of the information to criminally investigate or prosecute any 
alcohol or drug abuse patient. 
Notice <2>:  This information has been disclosed to you from records whose confidentiality is 
protected by state law.  State law prohibits you from making any further disclosure of such 
information without the specific written consent of the person to whom such information pertains, 
or as otherwise permitted by state law. A person who makes an unauthorized disclosure of this 
information is guilty of a petty misdemeanor and shall be sentenced to imprisonment in the county 
jail for a definite term not to exceed six months or the payment of a fine of not more than $500, or 
both.
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NMHA SAMPLE FORM 38 
 
PATIENT AUTHORIZATION TO 

RELEASE PSYCHOTHERAPY INFORMATION 

 
TO:    PATIENT:    RELEASE TO: 
 
(Name of person or class of NAME:     Representative of the 
persons authorized to make      (Attorney’s office) 
disclosure)   BIRTH DATE: 
 
INFORMATION REQUESTED:  I request and authorize the above-named person or class of 
persons to release the information specified below to representatives of 
___________________________________.  Any and all records regarding treatment of 
___________________________________ including but not limited to: 
 
<Under HIPAA, a separate authorization is required for release of psychotherapy notes and the 
authorization for such notes cannot be combined with an authorization for any other records, 
including other mental health records or billing.  Thus, authorizations submitted to patients should 
include either “Psychotherapy notes” in this section or “1. All records of psychological or 
psychiatric testing or treatment, including complete chart, audio and visual recordings, and 2. 
Billing records.”  You may have a patient sign two separate authorizations, one for psychotherapy 
notes and one for other mental health records, if the patient wishes to have everything, including 
psychotherapy notes, released.> 

 
Psychotherapy notes.  

 
   OR 
1. All records of psychological or psychiatric testing or treatment, including complete chart, 
audio and visual recordings, , and 

 
2.       Billing records. 
 

 
PURPOSE(S) OR NEED FOR WHICH INFORMATION IS TO BE USED: 
(Include case name or identify administrative claim or specify other purpose) 
 
CERTIFICATION:  I certify that this request has been made voluntarily and that the information 
given above is accurate to the best of my knowledge.  I understand that I may revoke this 
Authorization at any time, provided that revocation is in writing, except to the extent that action 
has already been taken in reliance of this Authorization.  I understand that the doctor, health care 
provider, or health plan from whom my medical information is requested is not to be held 
responsible for the consequences following the disclosure of this information under my request .  
I understand the potential for the information disclosed pursuant to this Authorization to be subject 
to re-disclosure by the recipient and no longer be protected by the Standards for Privacy of 
Individually Identifiable Health Information, set forth at 45 CFR Parts 160 and 164. 
 
 
 
EXPIRATION:   
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Check One: 
 
____ This Authorization will automatically expire upon completion of the litigation (Provide 

Case Name and Number) ________________________ now pending in (Court) 
___________________ for the _______________________ District of ______________. 

 
____ This Authorization will automatically expire upon completion of the administrative claim 

of _____________________ filed on __________________. 
 
 
____ This Authorization shall be effective until _______________________________. 
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NMHA SAMPLE FORM 38 page 3 
 
 
OTHER CONDITIONS: 
 
____ A copy of this Authorization or my signature thereon shall be used with the same 
 effectiveness as an original. 
 
____ Communications between provider and any representative of the (Attorney’s office) are 

authorized. 
 
 
SIGNATURE OF PATIENT: ______________________________________________ 
 
OR 
 
PERSON AUTHORIZED TO SIGN FOR PATIENT: _________________________ 
 
 
______________________________ ____________________________________ 
Month/Day/Year    Print or Type Name 
 
 
*Provide basis of Authorization: _____________________________________________ 
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NMHA SAMPLE FORM 41 
NAME OF HOSPITAL 
 
VOLUNTARY DIRECTIVE CONCERNING NON-RESUSCITATION 

("DNR" - For Use By A Competent Adult/Emancipated Minor Patient) 
 
PATIENT I.D. NUMBER _________________________________________________ 
 
NAME OF PATIENT ____________________________________________________ 
BIRTHDATE ________________________________ AGE __________________ 
 
ATTENDING PHYSICIAN ________________________________________________ 
DATE OF SIGNING __________________, ______ TIME _________(am/pm) 
 
1. I understand that cardiopulmonary resuscitation ("CPR") is used to prevent sudden, 

unexpected death due to cardiac or respiratory arrest. 
 
2. In addition to initiating mouth-to-mouth breathing and compressing the chest externally to 

establish artificial circulation, CPR can also include the administration of oxygen under 
pressure to the lungs, the use of intravenous medications, the injection of stimulants into the 
heart, electric shocks to the heart, insertion of a pacemaker, open heart massage or 
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________. 

 
3. I understand that the nature of my condition is _____________________________________. 

______________________________________________________________________________ 
 

 
4. Therefore, I direct that (initial the statement that applies): 
 

________ All forms of resuscitation be withheld and that I be permitted to die naturally 
should I suffer cardiac or respiratory arrest. 

 
________ The following specified forms of resuscitation be withheld should I suffer 

cardiac or respiratory arrest: __________________________________ 
_________________________________________________________________ 

 
5. In the absence of my ability to give directions regarding the use of CPR, it is my intention 

that this directive shall be honored by my family and physician(s) as the final expression of 
my legal right to refuse treatment and accept the consequences for such refusal. 

 
6. I understand the full impact of this directive and I am competent to make this directive. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the  
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in, and all items not 
applicable were stricken before I signed. 

____________________________  _____________________________ 
(Witness)     (Patient) 
____________________________ 
(Witness) 
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NOTE: IF THERE IS ANY QUESTION ABOUT THE MENTAL COMPETENCY OF THE 
PATIENT, THE HOSPITAL ATTORNEY SHOULD BE CONSULTED. 
 
ALSO NOTE THAT A PHYSICIAN MAY MAKE A "DNR" DECISION, IF MEDICALLY 
JUSTIFIED, WITHOUT REQUIRING THE CONSENT OF THE PATIENT IF NO PREFERENCE 
HAS BEEN EXPRESSED BY THE PATIENT.   
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NMHA SAMPLE FORM 42 
 
NAME OF HOSPITAL 
 
CONSENT FOR AUTOPSY 

 
In the hope that this authorization will further medical knowledge and progress, I, being the:  
 
(____)surviving spouse,  
(____) an adult child,  
(____)an adult brother or adult sister ,  
(____) a relative , or;  
(____)a public official, agency or person,  
 
 entitled by law to control the disposition of the remains of the 
patient,_________________________________________, who died on the ________ day of 
___________________, ______, in _____________________________ Hospital.  
 
 I hereby authorize a postmortem examination of the deceased, including removal and 
retention of such specimens and tissues as the examining physician or surgeon deems proper for 
scientific purposes. 
 
The Undersigned are NOT aware of any previous or current refusal or opposition to an autopsy of 
the decedent’s body (on moral/religious grounds or other reasons) by either the decedent, the 
decedent’s spouse, decedent’s child or sibling.  
 
 
Date: _____________________________ 
 
__________________________________  ________________________________ 
(Witness)      (Signed) 
 
__________________________________  ________________________________ 
(Witness)      (Relationship to Patient) 
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NMHA SAMPLE FORM 43 
 
NAME OF HOSPITAL 
 
PATIENT CONSENT FOR AUTOPSY 

 
In the hope that this authorization will further medical progress and knowledge, I hereby authorize 
that upon my death an autopsy or postmortem examination of my remains be performed, including 
removal and retention of such specimens and tissues as the examining doctor or surgeon deems 
proper for scientific purposes. 
 
 
Date: _______________________________ 
 
____________________________________  ________________________________ 
(Witness)      (Patient) 
 
____________________________________ 
(Witness) 
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NMHA SAMPLE FORM 44 
 
NAME OF HOSPITAL 
 
CONSENT TO DISPOSAL OF DEAD FETUS 

 
I authorize and request _____________________________________ Hospital to (preserve for 
scientific purposes/to dispose of), (the dead fetus), (the body of the baby born to me/us) on 
__________________________, ________, (Circle the appropriate statements) in accordance with 
customary medical practice.  I therefore relinquish all claims to the body of the deceased. 
 
 
Date: _______________________________ 
 
____________________________________  ________________________________ 
(Witness)      (Authorized Representative) 
 
____________________________________  ________________________________ 
(Witness)      (Authorized Representative) 
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NMHA SAMPLE FORM 45 
 
NAME OF HOSPITAL 
 
DONATION OF BODY 

 
I, _____________________________________, being of sound mind and at least 18 years old, hereby 
give (my body and/or the following described part or parts of my body) ___________  
______________________________________, (Circle the appropriate choice) such gift to take effect 
upon my death, to the following person or institution for the stated purpose(s) (check appropriate 
box and complete name of desired donee): 
 
 (_________________________________ Hospital) (Dr. ________________________) for 

medical or dental education, research, advancement of medical or dental science, therapy or 
transplantation. 

 
 ________________________________________, an accredited medical or dental school, 

college or university, for education, research, advancement of medical or dental science, 
therapy or transplantation. 

 
 ________________________________________, an organ procurement organization or 

facility licensed, accredited or approved under a state law for storage of human bodies or 
parts thereof, for medical or dental education, research, advancement of medical or dental 
science, therapy or transplantation. 

 
 ________________________________________, an individual, for therapy or transplantation 

needed by him/her. 
 
 (Optional) I designate, ____________________________________, a physician or surgeon 

licensed or authorized to practice under the laws of New Mexico, to carry out any appropriate 
procedures. 

 
This gift is subject to revocation by me and is subject to the terms and provisions of the Jonathan 
Spradling Revised Uniform Anatomical Gift Act, NMSA § 24-6B-1 through 24-6B-25 (2007). 
       ______________________________ 
       (Patient) 
 
The foregoing direction for donation of body was this _____ day of ________________, ______, signed 
by __________________________ (patient) in our presence, who in his/her presence and in the 
presence of each other have signed our names as witnesses.  We believe the patient is of sound mind 
and at least 18 years old at this time. 
 
Witnesses: 
 
_______________________________ residing at ____________________________________ 
         , New Mexico 
 
_______________________________ residing at ____________________________________ 
         , New Mexico 
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NMHA SAMPLE FORM 46 
 
NAME OF HOSPITAL 
 
DONATION OF BODY BY RELATIVE OR GUARDIAN 

 
I, _____________________________________, am the _________________________ of   
________________________.   Under the terms of the Jonathan Spradling Uniform Anatomical Gift 
Act(NMSA §§ 24-6B-1 through 25 (2007)), I hereby give ( body/and/ or the following described part 
or parts of the body) ______________________________ of 
________________________________(Name of Deceased) to the following person or institution for 
the stated purpose(s)  checkmarked below(complete name of desired donee): 
 
 (_________________________________ Hospital) (Dr. _________________________ 

________________) for medical or dental education, research, advancement of medical or 
dental science, therapy or transplantation. 

 
 ________________________________________, an accredited medical or dental school, 

college or university, for education, research, advancement of medical or dental science, 
therapy or transplantation. 

 
 ________________________________________, an organ procurement organization (OPO), 

or a facility licensed, accredited or approved under state law for storage of human bodies or 
parts thereof, for medical or dental education, research, advancement of medical or dental 
science, therapy or transplantation. 

 
 ________________________________________, an individual, for therapy or transplantation 

needed by him/her. 
 
 (Optional) I designate, ____________________________________, a physician or surgeon 

licensed or authorized to practice under the laws of a state, to carry out any appropriate 
procedures. 

 
I have no actual notice of any contrary indication to this gift by ____________________ (Deceased) 
nor of any opposition to this gift by a member of the same or prior statutory class of which I am a 
member under the terms of the Jonathan Spradling Uniform Anatomical Gift Act, NMSA § 24-6B-1 
through 25 (2007). 
       ______________________________ 
       (Signed) 
 
The foregoing instrument was this _____ day of ________________, ______, signed by 
__________________________ (the patient representative) in our presence, who in his presence and 
in the presence of each other have signed our names as witnesses hereto.  We believe the patient is of 
sound mind and at least 18 years old at this time. 
 
Witnesses: 
 
_______________________________ residing at ____________________________________ 
         , New Mexico 
 
_______________________________ residing at ____________________________________ 
         , New Mexico 
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NMHA SAMPLE FORM 47 
NAME OF HOSPITAL 
 
CONSENT FOR TREATMENT WITH 
DRUG UNDER CLINICAL INVESTIGATION 
PATIENT I.D. NUMBER _________________________________________________ 
 
NAME OF PATIENT ____________________________________________________ 
BIRTHDATE ________________________________ AGE __________________ 
 
ATTENDING PHYSICIAN ________________________________________________ 
DATE OF SIGNING __________________, ______ TIME _________(am/pm) 
 
(Fill in all blanks and initial all applicable paragraphs) 
 
I authorize Dr. __________________________ and his colleagues to treat the patient with the drug 
presently identified as _________________________________________________ for the following 
condition: _______________________________________________________________________ 
_______________________________________________________________________________. 
 
It has been explained to me that knowledge of the drug's effects are limited, that the safety and 
usefulness of the drug in the treatment of patients for the above condition are now being investigated, 
and that the manufacturer or distributor has supplied the drug for the purpose of providing further 
evidence of its safety and usefulness. 
 
The following have been explained and described to me by Dr. ______________________: 
 
 The nature of the drug, the purpose of the treatment, the foreseeable risks involved in the use 

of the drug, the foreseeable complications associated with its use, and any reasonably 
expected benefits from the drug.  No guarantee has been made as to the results that may be 
obtained. 

 
 The possible alternative methods of treatment and the possible consequences as of treatment 

with the above-named drug. 
 
 An offer to answer any questions concerning treatment with the drug and the extent of the 

confidentiality of the records of the treatment, including possible FDA inspection. 
 
I voluntarily consent to the patient being treated with the drug and release the hospital and its 
personnel and the patient's doctor and his colleagues from responsibility for any results that may 
occur.  I also understand that the patient may withdraw consent and discontinue treatment with the 
drug at any time without penalty to the patient. 
 
I CERTIFY:  This form has been explained to me; I have read the contents of this form or the contents 
have been read to me; I understand its contents; the explanation of the contents was made and all 
blanks or statements requiring insertion or completion were filled in, and all items not applicable 
were stricken before I signed. 
 
____________________________________  ________________________________ 
(Witness)      (Patient) 
____________________________________   
(Witness)       
 
NMHA SAMPLE FORM 47 page 2 
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Patient cannot consent or authorize because ________________________________________  
______________________________________________________________________________ 
 
____________________________________  ________________________________ 
(Witness)      (Authorized Representative) 
 
____________________________________  ________________________________ 
(Witness)      (Relationship to Patient) 
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NMHA SAMPLE FORM 48 
NAME OF HOSPITAL 
 
CONSENT TO PARTICIPATE IN 

MEDICAL RESEARCH OR EXPERIMENTATION 

PATIENT I.D. NUMBER _________________________________________________ 
 
NAME OF PATIENT ____________________________________________________ 
 
BIRTHDATE ________________________________ AGE __________________ 
 
ATTENDING PHYSICIAN ________________________________________________ 
 
DATE OF SIGNING __________________, ______ TIME _________(am/pm) 
 
(Fill in all blanks and initial all applicable paragraphs) 
 
I authorize Dr. _______________________________ and his colleagues to treat the patient in the 
following medical research: ________________________________________________   
______________________________________________________________________________ for the 
following condition: ______________________________________________________  
______________________________________________________________________________. 
 
It has been explained to me that knowledge of the effects of the particular research are limited and 
that the safety and usefulness of the research procedures in the treatments of patients for the above 
condition are now being investigated. 
 
The following have been explained and described to me by Dr. ________________________. 
 
 The nature and purpose of the research procedures, the duration of the patient's involvement 

in the research, the known risks involved in the research, and known possible complications 
associated with it, and any reasonably expected benefits of the research. 

 
 The possible appropriate alternative methods of treatment, an offer to answer any questions 

concerning the procedures, and the extent of the confidentiality of the records of the research. 
 
I voluntarily consent to the patient being treated with the drug and release the hospital and its 
personnel and the patient's doctor and his colleagues from responsibility for any results that may 
occur.  I also understand that the patient may withdraw consent and discontinue treatment with the 
drug at any time without penalty to the patient. 
 
I CERTIFY that this form has been explained to me; I have read the contents of this form or the 
contents have been read to me; I understand its contents; the explanation of the contents was made 
and all blanks or statements requiring insertion or completion were filled in, and all items not 
applicable were stricken before I signed. 
 
____________________________________  ________________________________ 
(Witness)      (Patient) 
 
____________________________________   
(Witness)  
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NMHA SAMPLE FORM 48 page 2 
 
 
Patient cannot consent or authorize because ________________________________________  
______________________________________________________________________________ 
 
____________________________________  ________________________________ 
(Witness)      (Authorized Representative) 
 
____________________________________  ________________________________ 
(Witness)      (Relationship to Patient) 
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NMHA SAMPLE FORM 49 
 
NAME OF HOSPITAL 
 
PHYSICIAN'S DATA SHEET FOR USE OF INVESTIGATIONAL DRUGS 

 
(This form is to be submitted to the Pharmacy together with the supply of the investigational drug. 
This form should be retained by the Pharmacy.) 
 
1. Name of Investigational Drug: 

________________________________________________________________________ 
 

2. Manufacturer or Other Source of Drug: 
________________________________________________________________________ 
 

3. Known Strength of Drug and Method of Administration: 
________________________________________________________________________ 
 

4. Arrangements Made for Administration of the Drug: 
________________________________________________________________________ 
 

5. Controls Planned While Using Drug: 
________________________________________________________________________ 
 

6. Known Pharmacologic and/or Therapeutic Properties: 
________________________________________________________________________ 
 

7. Known Possible Side Effects: 
________________________________________________________________________ 
 

8. Known Antidote: 
________________________________________________________________________ 
 

9. Amount Received: 
________________________________________________________________________ 
 

10. Date Received:  __________________________________________________________ 
Control Number:  ________________________________________________________ 
 

11. Pertinent References: _____________________________________________________ 
 
 

__________________________ 
Investigator 

Approved: __________________________ 
       (Authorized Signature) 
      Patient: __________________________ 
Date: _______________________________ 
      Room Number: _________________________ 
         
      Patient I.D. Number: ____________________ 
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NMHA SAMPLE FORM 50 
 
NAME OF HOSPITAL 
 
NURSING SERVICE DATA SHEET FOR INVESTIGATIONAL DRUGS 

 
(Issued by Pharmacy to Nursing Service. This form should accompany the prescription intended for 
the nursing service.) 
 
1. Name of Investigational Drug: 

________________________________________________________________________ 
 

1. Manufacturer or Other Source of Drug: 
________________________________________________________________________ 
 

2. Known Strength of Drug and Method of Administration: 
________________________________________________________________________ 
 

3. Arrangements Made for Administration of the Drug: 
________________________________________________________________________ 
 

4. Controls Planned While Using Drug: 
________________________________________________________________________ 
 

5. Known Pharmacologic and/or Therapeutic Properties: 
________________________________________________________________________ 
 

6. Known Possible Side Effects: 
________________________________________________________________________ 
 

7. Known Antidote: 
________________________________________________________________________ 
 

 
Date:  _____________________  _______________________________________ 
      Director of Pharmacy Service 
      (or authorized person) 
 
      Patient: __________________________ 
 
      Rx Number: __________________________ 
 
      Room Number: _________________________ 
         
      Patient I.D. Number: ____________________ 
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NMHA SAMPLE FORM 51 
 
NAME OF HOSPITAL 
 
PHARMACY DATA SHEET FOR 

USE OF INVESTIGATIONAL DRUGS 

 
(Retained by Pharmacy as Permanent Record) 
 
NAME OF DRUG: _____________________________________________________________ 
 
MANUFACTURER OR OTHER SOURCE: _______________________________________ 
 
PATIENT RX  ROOM/ 
DATE  PHYSICIAN  PATIENT I.D. NUMBER NO. AMT.
 WARD 
 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
_____________________________________________________________________________ 
 



FORMS Page 78 

NMHA SAMPLE FORM 52 
 
NOTICE OF INDIGENT HOSPITAL CLAIM 

 
TO:   The ___________________________ County Indigent Hospital Claims and County 

Health Care Act Board. 
 
The undersigned hospital claims reimbursement under NMSA §§ 27-5-1 through 27-5-18 
(2003) for costs incurred in the treatment of ___________________, domiciled in 
______________________ County.  In support, the following documents are enclosed: 
 
1. Itemized statement of total cost, including statement of all services rendered. 
 
2. Verified statement of the patient, or person having the patient's custody, saying the 

patient qualifies as an indigent person under the Statute, is not eligible for Welfare, 
and listing all assets owned by the patient, or any person legally responsible for his or 
her care. 

 
 
____________________________ 
____________________________ 
(Name and Address of Hospital) 
 
____________________________ 
(Authorized Representative) 
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NMHA FORM SAMPLE 53 
 
NAME OF HOSPITAL 
 
NOTICE OF LIEN 

 
TO: ___________________________________________________________________ 
 (Person, firm, or corporation alleged to be liable) 
 
The undersigned hospital claims a lien under NMSA §§  48-8-1 through 48-8-2 (2000) for the amount 
shown on the attached itemized and certified statement of any accrued hospital charges which are to 
be paid by you, or on your behalf, either by reason of judgment, settlement or compromise to  
 
_(Name and address of injured person to whom services were rendered)________________ 
 
in discharge of any liability, or asserted liability, that you might have to said person by reason of the 
accident occurring on or about _________________________________.  A Notice of Lien was filed 
with the County Clerk of _____________________ County, New Mexico, on 
_______________________________. 
 
      ____________________________________ 
      ____________________________________ 
      (Name and address of hospital) 
 
      ____________________________________ 
      (Authorized Representative) 
 
STATE OF NEW MEXICO 
    ss 
COUNTY OF ___________ 
 
The foregoing instrument was acknowledged before me this ____ day of _____________, 
_______, by __________________________________ of ___________________________. 
  (on behalf of the hospital) 
 
      ___________________________________ 
      Notary Public 
 
My commission expires: 
____________________ 
 
 



FORMS Page 80 

NMHA SAMPLE FORM 54 
 
NAME OF HOSPITAL 
 
AUTHORIZATION TO RELEASE HUMAN IMMUNODEFICIENCY 
VIRUS TEST RESULTS 
 
I, _________________________, authorize __________________________________________ 
    (Patient's Name)    (Physician or Hospital) 
 
to disclose the results of my Human Immunodeficiency Virus Test (HIV) taken on 
______________________ (date of test) to __________________________________________ 
__________________________________________   (Person or Entity to whom test results are to be 
released) for the purpose of ___________________________(description of purpose for release or 
disclosure) 
 
I have been advised of my rights under New Mexico State law not to disclose my test results.  I hereby 
waive, to the extent specified above, any right to confidentiality as to the results of my HIV test taken 
on ___________________ (date of test). 
 
I understand that I may revoke or terminate this authorization in writing at any time, except to the 
extent the hospital, physician or provider has taken action in reliance upon my authorization. 
 
I understand that this consent to release of records or information is not a condition of admission for 
treatment 
 
I understand that any disclosure of my test made pursuant to this release will be accompanied with 
the following statement: 
 
 "This information has been disclosed to you from records whose confidentiality is protected 

by state law.  State law prohibits you from making any further disclosure of such information 
without the specific written consent of the person to whom such information pertains, or as 
otherwise permitted by state law. A person who makes an unauthorized disclosure of this 
information is guilty of a petty misdemeanor and shall be sentenced to imprisonment in the 
county jail for a definite term not to exceed six months or the payment of a fine of not more 
than $500, or both." 

 
I understand that, although the above statement informs the recipient of my test results that it is 
against the law to further disclose the results to any other person.  _________________________ 
(Physician or Hospital) has no legal obligation and/or ability to limit disclosure of test result 
information by _____________________________________(Person or Entity to whom test results are 
to be released). 

 
I hereby release the physician or hospital from all legal responsibility or liability that may arise from 
the authorization given above. 
 
This consent to release is valid from _____________________ to ______________________. 
     (Date of Test)   (Date) 
 
________________________________   _______________________________ 
Patient's Signature     Date of Birth 
 
________________________________   _______________________________ 
Date and Time      Witness 
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NMHA SAMPLE FORM 55 
 
NAME OF HOSPITAL 
 
REFUSAL TO CONSENT TO TREATMENT 

 
Patient I.D. Number: _________________________________ 
 
Name of Patient: _________________________________ 
 
Birthdate:  _________________________________ 
 
Attending Physician: _________________________________ 
 
I, __________________________, understand the obligations of the hospital to  
     (Patient or Patient Guardian) 
provide further medical examination and treatment as may be required to stabilize my/the 
patient's medical condition.  The potential risks and potential benefits have been explained 
to me and I fully understand them. 
 
It is my decision to refuse any further examinations or treatment at this hospital.  I am aware 
of and understand that my refusal to consent to further treatment may jeopardize my/the 
patient's health and imperil my/the patient's life.  I assume all the risks and consequences of 
my decision. 
 
__________________________________  ____________________________________ 
Patient's Signature     Signature of Patient's Parent or 
       Guardian 
 
__________________________________ 
Date and Time 
 
 
__________________________________ 
Witness 
 
__________________________________ 
Witness 
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NMHA SAMPLE FORM 56 
 
NAME OF HOSPITAL 
 
CAREGIVER’S AUTHORIZATION AFFIDAVIT 

 
 Under the Kinship Guardianship Act, a “qualified relative” may give consent for 
medical procedures for a child under his or her care when the child’s parent(s) has left the 
child in the qualified relative’s care for a period of ninety days or more.  Use of this affidavit 
is authorized by the Kinship Guardianship Act.  See NMSA 40-10B-15 (2001). 
 
Instructions: 
 
A. Completion of Items 1 - 4 and the signing of the affidavit is sufficient to authorize 
enrollment of a minor in school and authorize school-related medical care. 
 
B. Completion of Items 5 - 8 is additionally required to authorize any other medical care. 
 
Print Clearly: 
The minor named below lives in my home and I am 18 years of age or older. 
 
1. Name of Minor:   ________________________________________________________ 
 
2. Minor's Birth Date: ______________________________________________________ 
 
3. My name (adult giving authorization):  _____________________________________ 
 
4. My home address:  ______________________________________________________ 
 
5. (  )  I am a grandparent, aunt, uncle, or other qualified relative of the minor (see back 
of  this form for a definition of "qualified relative"). 
 
6. Check one or both  (for example, if one parent was advised and the other cannot be 
located): 
 (  )  I have advised the parent(s) or other person(s) having legal custody of the minor 
of my intent to authorize medical care, and have received no objections. 
 (  )  I am unable to contact the parent(s) or other person(s) having legal custody of the 
minor at this time, to notify them of my intended authorization. 
 
7. My date of birth:  __________________________________________________ 
 
8. My NM driver's license or other identification card number: _________________ 
 
WARNING:   Do not sign this form if any of the statements above are incorrect, or you will 
be committing a crime punishable by a fine, imprisonment or both. 
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I declare under penalty of perjury under the laws of the state of New Mexico that the 
foregoing is true and correct.      _____________________________________ 
 
The foregoing affidavit was subscribed, sworn to and acknowledged before me this 
______ day of  _____________  20_____, by __________________________________. 
My commission expires: ________________  _______________ 
Notary Public 
 
Notices: 
1. This declaration does not affect the rights of the minor's parents or legal guardian 
regarding the care, custody and control of the minor, and does not mean that the caregiver 
has legal custody of the minor. 
2. A person who relies on this affidavit has no obligation to make any further inquiry or 
investigation. 
3. This affidavit is not valid for more than one year after the date on which it is executed. 
 
Additional Information: 
TO CAREGIVERS: 
 
1. "Qualified relative", for purposes of Item 5, means a spouse, parent, step-parent, 
brother, sister, stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece, nephew, 
first cousin, godparent, member of the child's tribe or clan, an adult with whom the child has 
a significant bond or any person denoted by the prefix "grand” or "great", or the spouse or 
former spouse of any of the persons specified in this definition. 
 
2. If the minor stops living with you, you are required to notify any school, health care 
provider, mental health care provider, health insurer or other person to whom you have 
given this affidavit. 
 
3. If you do not have the information requested in Item 8, provide another form of 
identification such as your social security number or Medicaid number. 
 
TO HEALTH CARE PROVIDERS AND HEALTH CARE SERVICE PLANS: 
 
1. No person who acts in good faith reliance upon a caregiver's authorization affidavit 
to provide medical, dental or mental health care, without actual knowledge of facts contrary 
to those stated on the affidavit, is subject to criminal liability or to civil liability to any person, 
or is subject to professional disciplinary action, for such reliance if the applicable portions 
of the form are completed. 
 
2. This affidavit does not confer dependency for health care coverage purposes. 
 
 


